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To  the  Honorable,  the  Members  of  the  General  Assembly  of  the  Com- 
monwealth of  Pennsylvania: 

I  have  long  been  convinced  of  the  need  for  adequate  legislation  to 
provide  compensation  for  occupational  diseases  in  Pennsylvania.  That 
need  becomes  increasingly  urgent  as  new  industrial  processes,  involving 
new  health  hazards,  are  developed.  The  problem  is  one  which  involves 
separate  rights  of  employers  and  employes  as  well  as  insurance  com- 
panies, and  requires  a  careful,  impartial,  and  scientific  study. 

To  this  end  in  September,  1932,  I  appointed  a  Commission  of  ten 
members.  The  members  were  chosen  because  of  their  special  expert 
knowledge  and  fitness  to  represent  the  different  interests  which  would 
be  affected  by  such  legislation. 

This  Commission  has  made  a  comprehensive  survey  of  occupational 
disease  hazards.  Its  report,  as  herewith  presented,  deserves  detailed 
and  careful  study. 

From  the  data  presented  by  this  Commission,  it  is  possible  to  frame 
legislation  that  will  be  fair  and  equitable  to  all  concerned.  It  is  my 
earnest  hope  that  the  Legislature  may  act  accordingly. 
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COMMONWEALTH  OF  PENNSYLVANIA 


COMMISSION  ON  COMPENSATION  FOR 
OCCUPATIONAL  DISEASES 

To  Honorable  Gilford.  Pinchot,  Governor  of  the  Commonwealth  of 
Pennsylvania. 

Sir:  • 

The  Commission  appointed  by  you  last  September  to  inquire  into 
the  question  of  compensation  for  occupational  diseases  has  prepared 
its  report  which  it  herewith  submits. 

In  arranging  its  report  for  your  consideration  it  has  presented  its 
conclusions  first.  These  conclusions  have  been  signed  by  all  the  mem- 
bers of  the  Commission.  Following  the  conclusions  it  has  made  some 
comment  relative  to  the  organization  of  the  Commission  and  its  mem- 
bership. It  has  followed  this  with  a  summary  of  the  reports  of  the 
several  committees.  The  reports  themselves  are  also  submitted  in  full 
for  more  particular  examination. 

The  Conclusions  of  the  Commission  are  as  follows : 

1.  The  Commission  recognizes  that  provision  has  been  made  for 
the  inclusion  of  occupational  diseases  within  the  scope  of  com- 
pensation by  the  constitutional  amendment  of  1915. 

2.  The  Commission  is  definitely  convinced  that  any  compensation 
law  including  occupational  diseases  within  the  compensation  system 
of  the  state  of  Pennsylvania  would  require  a  separate  act  with  a 
separate  framework  of  rules  and  procedure  for  the  administration 
of  such  law  in  so  far  as  occupational  disease  presents  a  problem 
different  from  that  presented  by  accidents.  In  its  other  general 
provisions,  such  as  benefit  levels,  it  would  incorporate  by  reference 
the  compensation  act  at  present  in  effect. 

3.  The  Commission  is  of  the  opinion  that  occupational  disease 
legislation  should  recog-nize  that  accidents  happen  at  a  given  point 
of  time  with  a  particular  employer,  that  occupational  diseases  are 
frequently  of  slow  development,  clear  up  and  recur,  and  that 
special  provisions  fitted  to  this  difference  in  character  must  be 
made. 

4.  Your  Commission  is  likewise  convinced  that  the  phrase  "occu- 
pational disease"  has  a  distinct  significance,  but  that  it  is  not 
capable  of  such  accurate  definition  that  administrative  boards  and 
courts  will  be  able  without  the  assistance  of  scientists  to  determine 
what  is  or  is  not  such  a  disease.  It  is  further  convinced  that  this 
question  should  be  definitely  outlined  by  a  schedule  listing  the 
special  diseases  to  be  covered. 


5.  The  Commission  is  alao  of  the  opinion  that  in  connection  with 
a  listing  of  diseases  there  should  be  a  general  statement  of  the 
occupations  within  which  those  diseases  naturally  occur.  The  intent 
of  such  statement  of  listing  as  to  limitation  and/or  presumption 
should  be  stated  in  the  Act. 

6.  Your  Commission  is  of  the  opinion  that  the  framework  of  an 
Act  should  contain  in  addition  to  the  schedule  and  the  description 
of  occupations,  provisions  relating  to  the  following  matters  which 
would  be  applicable  to  all  occupational  diseases: 

(a)  Payment  of  compensation  should  be  confined  to  diseases 
due  to  the  nature  of  and  arising  out  of  the  claimants'  employ- 
ment. 

(b)  The  date  of  disability  should  be  held  to  correspond  to  the 
date  of  the  accident  or  injury  in  determining  the  time  to  which 
the  obligation  to  pay  compensation  should  relate. 

(c)  Limitations  relative  to  the  filing  of  claims  distinctly  appro- 
priate to  occupational  diseas'es  should  be  provided  for. 

(d)  Provision  should  be  made  recognizing  the  jjossibility  that 
the  disease  may  have  arisen  during  different  periods  of  employ- 
ment under  ditfercnt  employers  in  order  to  determine  which 
employer  or  which  employers  shall  pay  the  compensation. 

(e)  Provision  should  be  made  also  to  protect  the  employer  in 
the  payment  of  compensation  against  a  wilful  misstatement  of 
prior  history  on  the  part  of  the  employe,  or  in  the  payment  of 
compensation  in  the  case  of  a  disease,  the  occurrence  of  which 
or  the  disability  incident  to  which,  shall  be  due  to  the  wilful 
act  of  the  employe. 

7.  Your  Commission  is  of  the  opinion  that  the  diseases  which 
will  be  of  major  importance  and  which  will  present  the  greatest 
difficulties  as  administrative  problems,  are  silicosis  and/or  miners' 
asthma,  and  further  believes  that  any  act  which  includes  them 
as  compensable  diseases  must  contain  special  provisions  outlining 
the  course  of  procedure  to  be  followed  in  determining  in  a  given 
case  whether  or  not  a  claimant  is  entitled  to  compensation,  and 
which  employer  or  employers  shall  be  held  liable  therefor. 

8.  Your  Commission  is  convinced  that  the  proper  administration 
of  an  occupational  disease  act  requires  expert  scientific  determina- 
tion of  the  broad  question  as  to  what  is  and  what  is  not  an  occu- 
pational di.sease,  and  also  to  determine  in  any  given  case  whether 
a  claimant  is  suffering  from  an  occupational  disease  due  to  the 
nature  and  arising  out  of  his  employment.  It  is,  therefore,  urged 
that  any  act  adopted  should  provide  for  the  appointment  of  a 
Board,  in  membership  in  which  shouM  be  individuals  possessing 
special  medical  and  chemical  laiowledge,  their  findings  to  be  re- 
garded as  conclusive  in  the  field  of  their  special  knowledge. 
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!).  The  Commission  is  of  the  opinion  that  it  is  impossible  accu- 
rately to  estimate  the  additional  cost  which  will  be  imposed  upon 
industries  by  reason  of  the  inclusion  of  occupational  diseases  in 
a  compensation  system. 

10.  The  Commission  has  intentionally  avoided  making  a  recom- 
mendation with  regard  to  the  broad  genex-al  question  of  the  wisdom 
of  the  enactment  of  an  occupational  disease  compensation  law 
either  at  the  present  time  or  hereafter.  It  has  regarded  itself  as 
a  body  whose  function  it  is  to  present  the  various  phases  and 
problems  involved  in  such  a  law  if  one  is  considered  desirable  by 
those  charged  with  such  responsibility.  The  members  of  the  Com- 
mission are  fully  aware  that  additional  research  would  throw 
more  light  upon  the  various  questions  involved.  It  is  believed  that 
the  direction  which  such  additional  studies  should  take  is  indicated 
in  the  various  sections  of  the  report.  The  desirability  of  an  early 
report  and  the  demands  made  upon  the  time  of  the  members  of 
the  Commission  have  prevented  further  investigations  which  would 
add  much  of  value. 

11.  The  Commission,  appreciating  the  lack  of  sutBcient  informa- 
tion as  to  the  exact  nature  and  prevalence  of  chronic  incapacitating 
miners'  asthma,  unanimously  recommends  that  a  survey  be  made 
by  the  U.  S.  Bureau  of  Public  Health  Service  with  tlie  cooperation 
of  the  employers  and  employes  in  the  anthracite  coal  regions. 

A.  M.  BOYD, 

President    Pennsylvania    Self-Insurers,  As- 
sociation. 

ALEXANDER  FLEISHER,  Ph.  D., 
Manajriner  Direr-tor  and  Secretary  Philadel- 
phia Child  Health  Society. 
WESLEY  M.  GRAFF.  M.  E..  New  York  City. 
Director,  Safety  Encfineerin?  Division  Na- 
tional Bureau  of  Casualty  and  Surety  T!nder- 
writers. 

TFTOMAS  KENNEDY.  Razleton. 
International     Secretary     and  Treasurer 
United  Mine  Workers  of  America. 
A.  J.  LANZA.  M.  D., 

Assistant  Medical  Director  Metropolitan  Life 

Insuranr-e  Compan.v. 

R.  V.  PATTERSON  M.  D.. 

Dean.  Jefferson  Medical  College. 

LOUIS  B.  F.  RAYCROFT, 

Electric  Storage  Battery  Company. 
H.  F.  SMYTH.  M.  D.. 

Assistant  Professor  of  Industrial  H.vgiene 
University  of  Pennsylvania. 

WILLIAM  P.  YANT.  Ph.  D., 
Superintendent.  U.  S.  Bureau  of  Mines  Ex- 
periment Station. 

T.  HENRY  WALNUT,  Philadelphia. 
.Attorney. 

Chairman  of  Commission. 
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PRELIMINARY  DISCUSSION  AND  ORGANIZATION  | 

The  first  meeting  of  the  Commission  held  in  October  of  1932  was  i 
devoted  to  a  preliminary  discussion  of  the  matter  and  of  organization. 
The  members  of  the  Commission  were  all  familiar  with  the  subject, 
but  from  different  points  of  view,  all  of  which  were  necessary  to  its 
complete  understanding. 

There  was  a  scientific  question  involved,  largely  medical  and  chemi- 
cal, as  to  what  constituted  occupational  diseases,  as  to  the  process  in 
which  they  arose,  as  to  their  prevalence  in  Pennsylvania,  and  as  to  the 
methods  of  determining  their  existence  in  given  cases. 

There  was  a  financial  question  involved  which  related  to  the  effect 
of  the  inclusion  of  occupational  diseases  as  an  addition  to  the  present 
system  of  compensation  for  accidents,  upon  insurance  rates  and  upon 
the  cost  to  self -insurers. 

There  were,  more  generally  speaking,  the  respective  points  of  view 
of  employers  and  employes  who  would  be  the  persons  most  directly 
affected. 

Finally,  there  was  the  legal  question  which  ultimately  it  was  neces- 
sary to  consider  in  connection  with  concrete  legislative  expression. 

All  of  the  members  were  keenly  interested  in  the  subject  and  felt 
that  they  would  not  properly  carry  out  the  purposes  of  the  Commis- 
sion, as  expressed  by  you  in  your  letter  of  invitation,  unless  they  went 
into  the  inquiry  with  open  minds  and  endeavored  to  get  all  the  infor- 
mation possible  and  make  that  information  available  as  the  basis  for 
legislative  discussion  and  action. 

With  that  purpose  in  mind  your  Commission  organized  with  Mr. 
T.  Henry  Walnut  as  Chairman.  A  medical  committee  was  appointed 
consisting  of  Dr.  Ross  V.  Patterson  as  Chairman,  Dr.  Anthony  J. 
Lanza,  Dr.  H.  F.  Smyth,  and  Dr.  William  P.  Yant  as  members.  A 
committee  on  scope  and  cost  was  also  appointed  of  which  Mr.  Louis 
B.  F.  Raycroft  was  Chairman,  and  Mr.  A.  M.  Boyd,  Mr.  Wesley  M. 
Graff,  and  Mr.  Alexander  Fleisher  were  members.  Finally,  a  legal 
committee  whose  inquiry  should  refer  more  particularly  to  specific 
legislative  proposals,  consisting  of  the  Chairman  and  Mr.  Thomas 
Kennedy  was  appointed. 

John  Campbell  and  Elizabeth  B.  Brieker,  M.  D.,  from  the  Depart- 
ment of  Labor  and  Industry,  acted  as  Secretary  and  Assistant  Secre- 
tary, respectively.  i 

The  several  committees  reported  back  to  the  Commission.  Their 
individual  reports  are  herewith  submitted  in  full,  and  follow  a  sum- 
mary of  each  of  the  three  reports. 
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SUMMARY  OF  THE  REPORT  OF  THE  MEDICAL 
COMMITTEE 

The  Medical  Committee,  after  commenting  upon  the  two  legisla- 
tive methods  of  handling  the  subject  of  occupational  diseases ;  namely, 
the  one  by  which  such  diseases  were  included  by  general  reference  and 
the  other  by  which  such  diseases  were  specifically  designated  by  name 
and  by  indication  of  occupations  in  a  schedule  embodied  in  the  act, 
recommended  that  for  practical  administrative  purposes  the  latter 
should  be  the  method  followed. 

As  illustrative  of  its  reasons  the  Committee  pointed  out  that  with- 
out a  schedule  much  difficulty  would  arise  in  interpreting  the  intended 
scope  of  the  law  and  that  abuses  would  creep  in  owing  to  lack  of  in- 
formation on  the  part  of  administrative  officials  relating  to  industrial 
diseases  and  their  disabling  properties.  The  schedule  would  remedy 
some  of  these  difficulties  by  accuracy  of  definition  of  the  diseases.  It 
would  also  give  a  base  for  the  estimation  of  carriers'  charges  and  if 
properly  prepared,  the  schedule  would  represent  the  present  status 
of  knowledge  concerning  industrial  or  occupational  diseases. 

The  recommendation  was  accompanied  with  the  statement  that  no 
schedule  could  be  drawn  which  would  take  into  account  all  existing 
occupational  diseases  and  certainly  not  all  of  those  which  might  ulti- 
mately be  discovered  to  be  occupational,  but  the  advantages  of  accu- 
racy of  definition  would  out-weigh  any  such  short-comings  in  the  list. 

In  submitting  a  specific  schedule  the  Committee  included  not  only 
a  list  of  diseases,  but  a  corresponding  list  of  occupations  in  which 
those  diseases  ordinarily  occur. 

Their  schedule  is  as  follows: 

COLUltfN  ONE  COLOTIN  TWO 

DESCRIPTION  OP  DISEASE  DESCRIPTION  OP  OCCUPATION 

1.  Poisoning  by  lead,  mercury,  plios-  Any  occupation  involving  the  hnndlin" 
pliorus,  arsenic  of  or  liazardons  exposure  to  l.-arl,  nioi- 

cury,  phosphorus,  arsenic,  their  prep- 
arations or  compounds. 

2.  Poisoning    by    methanol,    carbon  Any  occupation  involving  rhe  handling 
bisulphide,    naphtha,    or    volatile  of  or  hazardous  exposure  to  methanol 
halogenated  hydro-carbons  or  any  preparation  containing  meth- 
anol, carbon  bisulphide,  naphtha,  or 
volatile  halogenated  hydrocarbons 

3.  Poisoning  by  manganese  dioxide      Any  occupation  involving  the  handling 

of  or  hazardous  exposure  to  manganese 
dioxide. 

4.  Brass  or  zinc  poisoning  Any  occupation  involving  founding  or 

refining  of  brass  or  the  melting  or 
smelting  of  zinc. 

5.  Poisoning  by  benzol,  or  by  nitro-  Any  occupation  involving  the  liandlin"- 
and  _  amido-derivatives  of  benzol  of  or  hazardous  exposure  to  benzol  or 
( dmitro-benzol.  anilin,  and  others)   nitro-  or  amido-derivatives  of  benzol  or 

its  preparations  or  compounds. 
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DESCRIPTION  OF  DISEASE 
Compressed  air  illuess 


COLUMN  TWO 
DESCRIPTION  OF  OCCUPATION 


.  X-rays 


8.  Chrome  ulceration 


Any  occupation  carried  on  in  coin- 
pressed  air. 

Destruction  of  tissue  by  radium  or  Any  occupation  involving  the  use  of 

or  direct  contact  with,  radium,  radio- 
active substances,  and  X-rays. 
Any  occupation  involving  the  use  of 
chromic  acid  or  bichromate  of  am- 
monium, potassium,  or  sodium  or  their 
preparations. 

Epitheliomatous  cancer  or  ulcem-   Handling  or  use  of  tar.  pitch,  bitumen, 
tion  of  the  skin  or  of  the  corne;il   mineral  oil.  or  paraffin  or  any  com- 
surfnce  of  the  eye   due  to  tar,   pound,  product  or  residue  of  any  of 
pitch,    bitumen,    niineml    oil,    or  these  substances, 
paraffin,   or   any   compound,  pro- 
duct, or  residue  of  any  of  these 
substances 


10.  Infection  or  inflammation  of  the 
skin  on  contact  surfaces  due  to 
oiis,  cutting  compounds,  or  lubri- 
cants, dust,  liquids,  fumes,  gases 
or  vapors 

11.  Anthrax 


12.  Silicosis 

See  Note  (a)* 

Contninod  in  detailed  report  of 
Medical  Conniiittoe  under  special 
discussion  of  silicosis 

13.  Chronic     incapacitating  miners' 
asthma 

See  Note  (b)** 

Contained  in  Summary  of  re- 
port of  Medical  Committee 


Any  industrial  occupation  involving 
the  handling  or  use  of  oils,  cutting 
compounds,  or  lubricants  or  involving 
contacts  with  dusts,  liquids,  fumes, 
gases,  or  vapors. 

Handling  of  wool,  hair,  bristles,  hides 
or  skins,  and  bodies  of  animals,  either 
alive  or  dead. 

Any  occupation  involving  exposure  to 
the  dust  of  silica  (SiOJ. 


Coal  mining  industries. 


In  commenting  upon  the  schedule  the  Medical  Committee  pointed  out 
that  it  had  given  consideration  to  those  diseases  of  potentially  frequent 
occurence  in  Pennsylvania,  that  it  had  not  attempted  to  include  all 
diseases  which  had  been  reported  as  occupational.  The  list  in  the 
Committee's  opinion  would  cover  approximately  90%  of  all  occupa- 
tional diseases  occurring  in  Pennsylvania  and  "a  much  longer  list 
would  be  required  appreciably  to  increase  the  coverage."  This  com- 
ment Avas  coupled  with  the  suggestion  already  referred  to  that  no 
list  could  be  prepared  which  would  include  all  possible  occupational 
diseases  for  knowledge  on  the  subject  was  growing  and  there  were 
continual  changes  in  industry  with  an  accompanying  effect  upon  the 
list. 

In  connection  with  the  second  column  under  the  heading  of  occu- 
pations the  Medical  Committee  recommended  that  this  column  should 
not  be  restrictive  in  the  sense  that  it  would  limit  the  recovery  of  com- 
pensation to  diseases  occurring  to  employes  engaged  in  those  parti- 

*  Page  23. 
**  Page  13  and  26. 
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cular  oecnpations.  There  was,  however,  an  exception  suggested  in 
connection  with  item  listed  as  No.  13,  namely,  "Chronic  incapacitating 
miners'  asthma"  compensation  for  which  should  be  confined  to  em- 
ployes engaged  in  the  "coal  mining  industry." 

SPECIAL  CONSIDERATION  OF  MINERS'  ASTIBIA  AND 
,  SILICOSIS 

Miners'  asthma  and  silicosis  were  given  special  consideration  by  the 
Medical  Committee.  Primarily,  it  was  thought  that  a  large  number 
of  claims  for  compensation  made  would  be  because  of  these  two  dis- 
eases. Moreover,  they  represented  peculiar  problems  because  of  their 
nature,  particularly  their  slow  development  over  a  period  of  years 
with  different  degrees  of  disability  incident  to  particular  stages  of 
development. 

Of  the  two  diseases  arising  from  the  breathing  of  dust,  miners' 
asthma  is  peculiar  to  the  coal  mining  industries;  silicosis  may  arise 
from  the  breathing  of  silica  dust  in  industries  other  than  coal  mining 
or  mining  of  any  sort.  They  are,  however,  related  basically  as  dust 
diseases  and  miners'  asthma  is  frequently  involved  with  silicosis. 

SILICOSIS 

The  Committee  recommended  in  connection  with  silicosis  the  fol- 
lowing : 

"For  the  purpose  of  compemation  silicosis  shall  be  considered 
a  disease  of  the  lungs,  due  to  breathing  air  containing  silica 
(SiO,)  dust,  characterized  anatomically  by  generalized  fibrotie 
changes  in  both  lungs,  with  a  development  of  miliary  nodula- 
tion,  demonstrable  by  X-ray  examination." 

The  Committee  then  proceeded  to  a  discussion  of  silicosis  in  which  it 
points  out  that: 

The  disease  is  divided  arbitrarily  into  first,  second,  and  third 
stages  for  convenience  of  description  and  possible  compensation 
purposes. ' ' 

The  symptoms  and  showings  incident  to  the  three  stages  are  pre- 
sented and  in  conclusion  the  Committee  recommends  that: 

Silicosis,  at  any  stage,  when  complicated  with  active  pulmonary 
tuberculosis,  shall  be  deemed  total  disability;  in  the  absence 
of  such  infection  only  second  and  third  stages  shall  be  com- 
pensable." 

As  an  administrative  corollary  to  the  payment  of  compensation  for 
silicosis  the  Committee  recommends  that: 

"In  order  to  establish  a  claim  for  compensation  for  silicosis, 
the  claimant  must  have  had  the  equivalent  of  two  years'  aggre- 
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gate  employment  in  the  state  of  Pennsylvania,  all  occurring 
after  the  passage  of  the  act,  in  an  occupation  or  occupations 
recognized  as  involving  exposure  to  silica  dust." 

MINERS'  ASTHMA 

The  subject  of  "Chronic  incapacitating  miners'  asthma"  presented 
a  serious  problem  to  the  Medical  Committee.  In  the  first  instance  the 
use  of  the  term  was  not  considered  entirely  satisfactory  or  scientific. 
It  was  employed,  however,  because  it  indicated  an  affection  well  recog- 
nized under  that  title  in  the  coal  fields,  both  by  the  laity  and  the  medical 
profession.  In  the  second  instance,  it  represented  the  chief  disability 
growing  out  of  anthracite  coal  mining. 

It  was,  therefore,  pointed  out  that  the  tei-m  used  indicates  a  dis- 
abling consequence  rather  than  the  underlying  causative  condition 
and  is,  therefore,  a  symptom  complex  rather  than  a  pathological  entity. 

It  is  pointed  out  that  it  is  not  feasible  to  include  anthraeosis  itself 
as  a  compensable  disease  because  of  its  prevalence. 

It  was  appreciated  by  the  Medical  Committee  that  miners'  asthma 
which  is  incident  to  anthracite  mining  was  of  very  great  moment  in 
the  industry  and  that  there  was  no  comparative  experience  in  any 
other  state  or  country  which  would  be  of  use  in  determining  the  ex- 
tent of  the  disease  as  a  compensable  condition.  The  effect  of  soft 
coal  mining  upon  workers  in  the  mines  is  different  from  that  of  an- 
thracite. 

The  Medical  Committee  engaged  in  a  painstaking  effort  to  secure 
information  relative  to  the  incidence  of  disability  among  hard  coal 
workers  as  a  result  of  their  occupation. 

The  result  of  the  inquiry  is  set  forth  in  the  report.  It  is  based  upon 
information  secured  from  physicians  and  hospitals  in  the  anthracite 
region.  The  question  was  further  complicated  by  the  advisability  of 
grouping  miners  into  three  classes: 

"  ( 1 )  Those  almost  entirely  engaged  in  rock  drilling  with  the 
use  of  the  jack  hammer. 

(2)  Those  largely  engaged  in  coal  mining,  but  occasionally 
using  the  jack  hammer  or  drilling  in  rock. 

(3)  Those  engaged  almost  exclusively  in  mining  coal." 

There  is  a  difference  of  exposure  in  the  three  groups  and  a  differ- 
ence in  the  involvement  of  the  condition  with  silicosis. 

As  a  result  of  the  replies  received  by  the  Medical  Committee,  it 
would  appear  that  approximately  22%  of  the  Avhole  group  of  miners 
are  suffering  from  miners'  asthma  and  are  either  partially  or  totally 
disabled  thereby. 

The  more  active  symptoms  are,  of  course,  incident  to  the  miners  en- 
gaged in  rock  drilling  wherein  the  dust  inhaled  contains  silica. 
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Note  (b)— SPECIAL  DISCUSSION  ON  CHRONIC 
INCAPACITATING  MINERS'  ASTHMA 

With  respect  to  chronic  incapacitating  miners'  asthma,  the  Medical 
Committee  is  of  the  belief  that  there  is  a  disabling  occupational  dis- 
ease of  this  character.  Appreciating,  however,  the  lack  of  any  precise 
information  as  to  the  exact  nature  and  the  prevalence  of  this  disease, 
the  Medical  Committee  wishes  to  go  on  record  as  recommending  that 
a  further  study  and  investigation  of  occupational  diseases  among  an- 
thracite coal  miners  be  made  by  the  U.  S.  Bureau  of  Public  Health 
Service  with  the  full  cooperation  of  the  United  Mine  Workers  of 
America  and  of  the  coal  operators  in  the  antliracite  region.  The 
United  States  Bureau  of  Mines  in  cooperation  with  the  U.  S.  Bureau 
of  Public  Health  Service  has  conducted  many  such  investigations  and 
is  now  concluding  a  study  of  occupational  diseases  among  bituminous 
coal  miners  in  West  Virginia,  making  possible  a  correlation  of  the 
facts  ascertained  from  that  study  with  those  which  would  be  obtained 
from  a  study  in  the  anthracite  region. 

In  any  case,  in  order  to  establish  a  claim  for  compensation  for 
chronic  incapacitating  miners'  asthma,  the  claimant  must  have  had 
not  less  than  five  years'  aggregate  employment  in  the  coal  mining  in- 
dustry in  the  Commonwealth  of  Pennsylvania,  two  years  of  which 
must  have  occurred  after  the  passage  of  an  Act. 

DISCUSSION  OF  OTHER  INCLUDED  AND  EXCLUDED 

DISEASES 

The  Medical  Committee  has  added  to  its  discussion  comments  upon 
the  various  diseases  included  in  its  schedule  although  these  comments 
are  less  detailed  than  those  relating  to  silicosis  and  miners'  asthma. 
It  has  also  included  a  discussion  of  a  number  of  other  diseases  which 
are  not  set  forth  in  the  schedule,  including  anthracosis,  asbestosis, 
pneumonoconiosis  from  cement  dust,  and  siderosis,  with  tlie  reasons 
for  not  including  these  diseases  as  compensable  occupational  diseases. 
It  has  also  added  an  additional  schedule  of  diseases  which  arc  some- 
times referred  to  as  occupational  together  with  a  brief  statement  of  the 
reasons  for  excluding  them  from  the  schedule. 

ADMINISTRATIVE  SUGGESTIONS 

The  Medical  Committee  was  impressed  with  the  fact  that  the  ad- 
ministration of  a  compensation  act  covering  occupational  diseases  re- 
quired the  application  of  expert  scientific  knowledge  to  the  determina- 
tion of  whether  or  not  certain  occupations  gave  rise  to  an  occupational 
disease  and  whether  or  not  in  any  given  instatice  a  claimant  was  suf- 
fering from  such  disease  and  in  particular,  in  connection  with  silicosis 
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and  miners'  asthma,  whether  or  not  development  of  the  condition  had 
reached  tlie  point  of  disability  contemplated  by  the  act.  The  Medical 
Committee  was  convinced  that  unless  expert  medical  and  scientific 
services  were  provided  for  the  determination  of  the  questions  indi- 
cated, the  administration  of  the  act  would  be  highly  uncertain  and  the 
result  would  be  unsatisfactory. 

The  Medical  Committee  expressed  the  opinion  that  from  its  observa- 
tion of  the  decisions  of  compensation  tribunals  and  courts  such  de- 
cisions were  replete  with  statements  which  persons  familiar  with  the 
complexities  of  the  subject  involved,  namely,  that  of  diseases  and 
pathological  conditions,  could  readily  recognize  as  incorrect  to  the 
point  of  absurdity. 

The  Medical  Committee,  therefore,  recommended  that  a  medical 
board  be  created  to  assist  in  the  opera'ion  of  the  cat,  and  that  its  find- 
ings as  to  whether  or  not  certain  conditions  from  which  the  claimant  was 
suffering  were  due  to  an  occupational  disease  derived  from  given  em- 
ployments should  be  final.  Furthermore,  that  this  board  should  keep 
abreast  of  the  development  of  understanding  in  relation  to  occupa- 
tional diseases  and  from  time  to  time  make  recommendations  relative 
to  the  inclusion  or  exclusion  of  diseases  from  the  list  of  those  made 
compensable. 

The  Medical  Committee  further  suggests  specific  qualifications  for 
appointment  to  such  a  board  and  points  out  that  the  field  to  be  covered 
is  a  highly  specialized  one  and  is  confined  largely  to  physicians  devot- 
ing their  attention  to  industrial  hygiene  and  industrial  health.  In 
particular  it  recommends  that  at  least  one  member  of  the  board  should 
have  special  clinical  experience  in  connection  with  silicosis  and  miners' 
asthma  as  these  two  diseases  would  probably  represent  a  large  number 
of  claims. 

The  Medical  Committee  is  of  the  opinion  that  such  a  board  contain- 
ing members  specially  qualified  and  permanently  appointed  under 
proper  safeguards  to  insure  their  non-political  character,  would  aid 
immeasurably  in  the  satisfactory  administration  of  an  occupational 
disease  act. 

SUMMARY  OF  REPORT  OF  THE  COMMITTEE  ON  SCOPE 

AND  COST 

This  Committee  endeavored  to  determine  the  effect  which  occupa- 
tional disease  legislation  would  have  both  as  to  the  extent  of  its  appli- 
cation to  Pennsylvania  industries  and  to  its  probable  cost.  Study  was 
directed  to  the  legislation  and  experience  of  other  states  and  to  statisti- 
cal and  actuarial  facts. 

The  Committee  stated  that  there  was  no  available  report  which 
represented  a  thorough  investigation  into  this  question  prior  to  the 
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adoption  of  legislation  by  any  other  state.  It,  therefore,  was  called 
upon  to  develop  its  own  procedure. 

It  pointed  out  that  there  was  considerable  variance  in  the  statutory 
provisions  of  the  several  states;  some  of  which,  such  as  California, 
Connecticut,  Massachusetts,  Missouri,  North  Dakota  and  Wisconsin, 
provide  compensation  in  general  terms.  The  other  states,  compensat- 
ing for  occupational  diseases,  Illinois,  Kentucky,  Minnesota,  New 
Jersey,  New  York  and  Ohio,  confined  their  coverage  to  scheduled 
diseases.  This  variation  in  legislation  was  necessarily  considered  in 
connection  with  the  experience  in  the  several  states. 

For  the  purposes  of  its  examination,  the  Committee  confined  itself 
to  what  are  distinctly  known  as  occupational  diseases  as  opposed  to 
diseases  generally.  As  the  Committee  pointed  out,  to  include  dis- 
eases generally  would  in  effect  make  the  law  a  form  of  health  in- 
surance. Again  the  Committee  suggested  that  in  certain  industrial 
communities  the  phrase  ' '  occupational  disease ' '  might  be  so  interpreted 
as  to  constitute  for  practical  purposes  a  coverage  for  old  age  insurance 
or  unemployment  insurance. 

To  establish  definite  confines  for  an  act,  the  Committee  was  of  the 
opinion  that  the  specific  diseases  to  be  covered  should  be  set  forth  in 
the  act  itself  in  the  form  of  a  schedule  which  schedvile  should  include 
all  the  occupational  diseases  which  are  currently  understood  to  be  of 
real  importance  in  Pennsylvania.  In  addition  to  the  advantage  to  be 
derived  thereby  in  anticipating  costs,  the  Committee  was  of  the  opinion 
that  such  a  list  would  lead  to  a  better  mutual  understanding  as  to  the 
scope  of  the  act  between  employer,  employe,  and  insurance  carrier  and 
that  it  would  materially  simplify  the  problem  of  administration. 

The  Committee  was  of  the  opinion  that  the  intent  of  an  occupation 
column  should  be  definitely  stated  because,  as  it  stated,  the  cost  will 
be  seriously  affected  by  the  limitation  or  by  any  direct  or  implied 
presumption  of  an  "occupational  column"  and  also  by  the  interpre- 
tation of  word  "hazardous,"  but  the  latter  diifieulty  will  be  removed 
if  there  is  a  competent  medical  board  with  power. 

TREND  OF  CURRENT  COSTS 

The  Committee  has  pointed  out  the  trend  of  the  cost  of  compensation 
since  the  general  adoption  of  such  acts.  This  trend  has  been  upward 
in  so  far  as  it  relates  to  compensation  for  accidents  and,  in  the  judg- 
ment of  the  Committee,  this  is  a  factor  to  be  taken  into  consideration 
in  connection  with  the  proposal  to  extend  the  present  coverage. 

"The  Committee  points  out  that  this  trend  is  due,  in  the  case  of 
Pennsylvania,  at  least,  to  amendments  to  the  act  and  to  certain  other 
factors  which  have  added  to  the  total  cost. 

^041^^  L30449S 
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As  an  offset  to  this,  tlie  Committee  siiggests  that  there  is  a  liability 
at  common  law  for  occupational  diseases  incurred  by  the  employe 
when  negligence  on  the  part  of  the  employer  can  be  shown.  The  ex- 
tent of  this  liability  expressed  in  figures  cannot  be  established  inas- 
much as  there  is  no  possibility  of  determining  how  many  cases  are 
brought  in  different  jurisdictions,  how  many  cases  are  settled  and  how 
many  cases  result  in  verdicts.  It  is  assumed,  however,  1hat  this  com- 
mon law  liability  represents  a  real  menace  to  industry. 

There  is  a  further  element  which  was  considered  by  the  Committee 
in  connection  with  the  trend  of  costs  which  relates  to  the  present  in- 
dustrial situation.  This  question  is  a  very  grave  one.  It  is  empha- 
sized by  quotations  from  a  recent  report  of  the  Industrial  Commission 
of  Ohio  which  indicates  that  the  cost  per  claim  for  compensation 
cases  materially  increased  in  1931  over  1929,  due,  as  suggested,  to 
the  tendency  to  convert  compensation  insurance  into  unemployment 
insurance,  and  which  further  suggests  that  there  is  an  additional 
pressure  to  prolong  the  treatment  of  injured  workers  which  has  added 
to  the  average  medical  cost.  The  payments  of  compensation  are  not 
decreasing  in  proportion  to  the  reduction  of  premiums  which  are 
based  upon  payrolls.  As  (a  result  of  these  several  factors,  there  has 
been  a  severe  drain  upon  the  insurance  fund  of  Ohio  and  a  necessary 
increase  of  rates. 

PROBABLE  COSTS  OP  OCCUPATIONAL  DISEASE 
COMPENSATION 

The  Committee  undertook  to  measiu-e  the  effect  which  compensation 
for  occupational  diseases  would  have  if  applied  to  Pennsylvania  in- 
dustries by  taking  into  account ;  first,  the  diseases  for  which  compensa- 
tion is  proposed;  and,  second,  the  extent  of  the  employe  exposure  to 
those  diseases  in  Pennsylvania. 

The  Committee,  therefore,  took  the  schednh>  of  diseases  contained 
in  the  report  of  the  Medical  Committee  and  attempted  the  preparation 
of  a  list  showing  the  approximate  number  of  iiidustrial  wage  earners 
in  Pennsylvania  exposed  to  the  diseases  so  listed  and  the  approximate 
amount  of  their  wages  in  1929,  the  most  recent  year  for  which  statistics 
are  available.. 

The  Committee  further  undertook  to  compare  the  number  of  em- 
ployes engaged  in  industries  subject  to  the  diseases  mentioned  in  the 
schedule  with  similar  figures  in  other  states  having  occupational  disease 
compensation  and  by  determining  the  cost  of  such  compensation  in 
the  other  states,  it  Avas  expected  that  the  anticipated  cost  to  Pennsyl- 
vania could  by  comparison  be  determined.  The  Committee  found  this 
line  of  inquiry  unproductive. 

-stiff- 
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The  Committee  also  endeavored  to  secure  from  states,  having  occupa- 
tional disease  provisions  in  their  compensation  laws,  information  as 
to  costs,  in  particular  the  relation  of  the  costs  of  occupational  disease 
compensation  to  cost  of  compensation  for  accidents,  and  in  this  connec- 
tion the  experience  of  New  York,  Wisconsin,  California,  Ohio,  New 
Jersey  and  Minnesota  are  set  forth.  These  figures  would  indicate  that 
in  the  states  considered  the  percentage  of  claims  for  occupational 
disease  is  not  in  excess  of  three  per  cent  of  the  total  of  the  claims  made, 
including  those  arising  out  of  accidents;  and  that  payments  in  Ohio, 
made  on  account  of  claims  for  occupational  diseases  represent  less 
than  one  and  one-half  per  cent  of  the  total  of  the  payments  for  acci- 
dents. 

As  a  further  line  of  inquiry,  the  Committee  then  turned  to  an 
occupational  disease  compensation  rating  plan  recently  developed  by 
the  National  Council  on  Compensation  Insurance  from  an  engineer- 
ing and  underwriting  investigation  of  occupational  disease  costs.  That 
plan  contemplates  a  flat  general  occupational  disease  coverage  rate, 
applicable  to  all  industrial  classifications,  plus  a  specific  occupational 
disease  coverage  rate  applicable  to  certain  definite  industrial  classifica- 
tions, both  to  be  in  addition  to  the  rate  for  accidental  injury  coverage. 
The  plan  proposed  is  in  effect  a  projection  of  the  insurance  carriers' 
experience  in  point  of  occupational  disease  compensation  costs. 

Based  upon  the  census  figures  for  1929,  the  occupational  disease 
charge  was  estimated  at  eight  and  four-tenths  cents  per  hundred  dol- 
lars of  manufacturing  payroll,  as  compared  with  an  average  compensa- 
tion rate  for  the  policy  year  1929  under  the  accident  law  of  about 
eighty-two  cents.  The  increase  in  cost  due  to  occupational  disease 
would,  therefore,  be  approximately  ten  per  cent.  The  Committee 
expressly  pointed  out  that  its  figures  did  not  include  chronic  incapaci- 
tating miners'  asthma  or  silicosis  in  the  mining  industry. 

Tlie  difference  between  the  figures  based  upon  the  experience  derived 
from  other  states  and  the  costs  as  anticipated  by  the  National  Council 
on  Compensation  Insurance  is  so  wide  that  it  cannot  wholly  be  ex- 
plained by  differences  in  legislation.  It  is  pointed  out  as  pertinent 
that  the  insurance  companies  are  asking  for  increased  rates  in  order 
to  enable  them  to  carry  the  risks. 

As  a  result  of  its  analysis,  the  Committee  stated  that  if  compensa- 
tion for  occupational  disease  disability  is  considered  desirable,  legisla- 
tion should  provide  that: 

"(1)   The  disability  is  actual  and  well  defined. 

(2)  The  source  of  the  disability  is  actually  in  the  industry 
and  occupation  in  which  the  person  alleging  disability  has  been 
employed. 
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(3)  The  responsibility  for  disability  be  fairly  fixed  on  a  spe- 
cific employer  or  be  fairly  apportioned  among  several  employers. 

(4)  The  administration  of  the  law  bo  definite  and  be  so  safe- 
guarded as  to  limitation's  that  the  cost  of  compensation  can  be 
estimated  in  advance  so  that  tlie  insnranre  principle  can  be 
applied  to  snch  compensation." 

SUMMARY  OF  REPORT  OF  LEGAL  COMMITTEE 

The  Legal  Committee  approached  the  problem  by  first  considering 
the  amendment  to  the  Constitution  of  the  Commonvpealth  of  Pennsyl- 
vania adopted  in  1915  to  Section  21  Article  3  thereof  which  reads  as 
follows : 

"The  General  Assembly  may  enact  laAvs  requiring  the  payment 
by  employers,  or  employers  and  employes  jointly,  of  reasonable 
compensation  for  injuries  to  employes  arising  in  the  eouree  of 
their  employment,  and  for  occupational  diseases  of  employes, 
whether  or  not  such  injuries  or  diseases  result  in  death,  and 
regardless  of  fault  of  employer  or  employe,  and  fixing  the  basi's 
of  ascertainment  of  snch  compensation  and  the  maximum  and 
minimum  limits  thereof,  and  providing  special  or  general 
remedies  for  the  collection  thereof." 

In  view  of  the  phraseology  of  the  amendment,  the  Committee  was 
of  the  opinion  that  any  act  drawn  would  necessarily  be  confined  to 
"occupational  diseases"  and  that  this  phrase  had  a  distinct  meaning 
in  common  speech  although  its  boundaries  were  vague.  It  is  recognized 
that  it  was  not  possible  to  frame  a  definition  which  would  include  such 
diseases  as  were  occupational  in  nature  and  exclude  general  diseases 
arising  out  of  the  employment.  It  was,  therefore,  considered  advisable 
in  the  interest  of  administration  to  define  occupational  diseases  by 
reference  to  the  specific  diseases  to  be  included  within  the  act. 

The  Committee  also  recognized  that  it  would  be  inadvisable  to  under- 
take to  include  occupational  diseases  within  the  present  Workmen's 
Compensation  Act  of  1915  without  providing  for  a  method  of  pro- 
cedure distinctly  applicable  to  such  diseases.  It  is  clear  that  there  are 
many  distinctions  between  accidents  and  diseases  when  it  comes  to 
determining  questions  relating  to  compensation  therefor. 

The  Committee  was  further  impressed  with  the  merits  of  an  act  in- 
eluding  a  schedule  of  diseases  as  against  an  act  which  included  diseases 
merely  by  a  general  term. 

It  may  be  true  that  certain  diseases,  occupational  in  nature,  may  be 
excluded  if  reliance  is  placed  upon  a  schedule,  but  it  is  certainly  true 
that  it  is  vmwise  practice  to  impose  upon  administrative  and  judicial 
officers,  the  duty  of  determining  the  very  complex  question  as  to  what 
is  and  what  is  not  an  occupational  disease  inasmuch  as  this  phrase 
has  both  legal  and  scientific  implications. 
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The  question  of  what  is  or  what  is  not  an  occupational  disease  should 
be  determined  in  advance  of  litigation  by  scientists  versed  in  the  sub- 
ject such  as  the  scientific  members  of  the  Commission. 

The  Legal  Committee  is  further  satisfied  that  the  schedule  of  diseases 
should  contain  a  corresponding  column  indicating  the  occupations 
incident  to  which  the  diseases  naturally  arise  and  that  this  column 
while  not  binding  upon  the  employer  should  be  used  to  simplify  the 
problem  of  the  administrative  officials  in  determining  the  source  of  an 
occupational  disease. 

It  is  further  suggested  by  the  Committee  that  the  time  of  disability, 
rather  than  the  date  of  the  exposure  and  the  incurring  of  the  disease, 
be  fixed  as  the  date  from  which  the  obligation  to  pay  compensation 
shall  be  dated  and  the  date  upon  which  certain  duties  shall  arise  on 
the  part  of  the  claimant. 

It  is  further  suggested  by  the  Committee  that  the  time  for  filing  a 
claim  shall  be  related  to  the  date  of  termination  of  the  employment 
as  well,  perhaps,  as  to  the  disability,  this  being  the  rule  followed  in 
the  British  act  and  in  all  of  those  acts  of  Canada  and  the  United 
States  which  have  followed  the  British  statute.  There  can  well  be  a 
provision  extending  the  time  within  the  limits  upon  the  recommenda- 
tion of  disinterested  and  competent  medical  authorities  if  in  fact  in- 
justice will  be  done  if  the  ordinary  limitation  is  strictly  applied. 

In  the  case  of  silicosis  and  miners'  asthma,  special  limitations  as 
recommended  by  the  Medical  Committee  and  Cost  Committee  could 
be  imposed. 

It  is  further  suggested  that  the  employer  in  whose  employ  the 
claimant  was  at  the  time  of  the  disability,  shall  be  the  one  who  shall 
pay  the  compensation  provided  that  his  employment  was  the  one 
wherein  the  claimant's  disease  was  contracted  or  aggravated  with  the 
possible  addition  of  a  provision  by  which  such  employer  can  secure 
contributions  from  prior  employers. 

Provision  is  also  suggested  whereby  the  employer  can  protect  him- 
self by  secui'ing  from  the  employe  at  the  time  of  employment  a  state- 
ment of  previous  attacks  of  the  disease  which  is  naturally  incident  to 
the  employer's  business. 

The  Legal  Committee  approves  of  the  suggestion  of  the  Medical  and 
Cost  Committees  to  the  effect  that  competent  medical  and  scientific 
service  shall  be  secured  in  connection  with  the  administration  of  the 
act.  It  feels  that  such  assistance  wordd  be  highly  important  in 
securing  satisfactory  administration.  The  questions  involved  wiU 
frequently  be  scientific.  Persons  qualified  to  speak  thereon  will  be 
confined  to  those  who  have  made  a  special  study  of  the  subject  and  in 
the  case  of  silicosis  and  miners'  asthma,  which  are  diseases  of  a  pro- 
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gressive  nature,  compensable  in  accordance  with  the  Medical  Com- 
mittee's recommendations  only  when  disability  arises  a  peculiarly 
difficult  question  will  be  presented  in  determining  the  stage  of  develop- 
ment of  the  disease. 

If  a  medical  board  were  appointed  or  medical  advisers  were  secured 
whose  judgment  would  receive  general  approval,  it  is  anticipated  that 
most  of  the  difficulties  which  are  expected  to  follow  the  passage  of  an 
occupational  disease  act  would  be  met  with  a  reasonable  solution. 

REPORT  OF  THE  MEDICAL  COMMITTEE 

Forms  of  Legislation 

The  forms  of  Workmen's  Occupational  Disease  Compensation  Acts 
which  are  at  present  in  effect  in  the  United  States  and  other  countries 
may  be  roughly  classified  as  follows:^ 

I.     Laws  which  definitely  include  occupational  diseases. 

A.  Those  having  a  schedule  naming  the  diseases  which  are 
compensable. 

B.  Those  having  a  schedule  naming  the  diseases  which  are  com- 
pensable only  if  they  occur  in  workers  engaged  in  certain 
listed  industrial  processes. 

C.  Those  having  no  schedule  of  diseases  or  processes. 

II.  Laws  which  do  not  specify  coverage  for  occupational  diseases 
but  the  wording  of  which  is  such  as  to  allow  legal  intrepretation 
to  the  effect  that  diseases  arising  out  of  and  in  the  course  of  em- 
ployment are  compensable  in  the  same  nanner  as  industrial  acci- 
dents. 

III.     Laws  which  definitely  exclude  diseases  except  those  which  re- 
sult from  an  accidental  injury. 

After  consideration  of  these  forms  it  was  believed  that 

(1)  It  is  assumed  that  the  scope  of  any  occupational  disease  legisla- 
tion enacted  by  the  Commonwealth  of  Pennsylvania  should  provide 
compensation  for  diseases  beyond  the  scope  of  accidental  injury.  It 
is  understood  that  existing  laws  of  Pennsylvania  provide  compensa- 
tion for  occupational  diseases  if  it  can  be  shown  that  there  was  ac- 
cidental injury.  Form  III  was  thus  eliminated  from  further  consider- 
ation. 

(2)  Form  II  is  the  most  desirable  from  theory,  but  in  practice 
there  are  many  administrative  difficulties  and  problems  owing  mainly 
to  (a)  variability  in  interpreting  the  intended  scope  with  the  attend- 

Uteport  of  Committee  on  Standard  Practices  in  tlie  Problem  of  Compensa- 
tion of  Occupational  Diseases  of  tlie  Industrial  Hygiene  Section,  Amer.  Pub. 
Health  Assoc.  Issued  by  the  Committee  on  Research  and  Standards,  Amer, 
Pub.  Health  Assoc.,  1931. 
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ing  inability  of  insurance  carriers  to  estimate  costs,  and  mncli  evi- 
dence of  abuse  of  employers'  liability  to  employe,  and  (b)  lack  of 
information  on  certain  industrial  diseases  and  their  disabling  proper- 
ties. 

(3)  Forms  I-A  and  I-B  appear  to  be  the  most  desirable  from  the 
viewpoints  of  (a)  existing  conditions  in  Pennsylvania,  (b)  ease  of 
administration,  (c)  estimation  of  carrier's  charges,  and  (d)  the  pres- 
ent status  of  knowledge  of  industrial  diseases  and  their  disabling 
properties.  - 

Forms  I-A  and  I-B  provide  compensation  for  occupational  diseases 
in  accordance  with  a  definite  schedule.  The  laAV  may  be  a  separate 
act  oi"  an  amendment  to  the  present  workmen's  compensation  laws. 
It  will  be  noted  that  both  forms  I-A  and  I-B  are  suggested.  It  is  the 
intent,  however,  that  form  I-A  should  be  followed  in  the  main,  and 
form  I-B  used  only  in  certain  exceptions,  as  for  example,  in  the  case 
of  item  13  of  the  schedule  presented  later  in  this  report. 

Schedule  of  Diseases 

In  preparing  the  schedule  of  occupational  diseases  and  injuries, 
full  and  careful  consideration  was  given  to  limiting  the  list  to  those 
of  potentially  frequent  occurrence  in  Pennsylvania  which  are  well 
defined  rather  than  to  attempt  to  include  all  diseases  and  injuries 
which  have  been  reported  to  occur  as  a  result  of  industrial  exposure. 
It  is  believed  that  this  limited  schedule  will  provide  coverage  for 
approximately  90  per  cent  of  the  occupational  diseases  incurred  at  the 
present  time  in  Pennsylvania  and  that  a  much  longer  list  would  be 
required  to  appreciably  increase  the  coverage.  Owing  to  changes  in 
industrial  processes,  to  the  use  of  new  products  with  exposure  thereto, 
and  to  the  increasing  information  and  recognition  of  industrial 
diseases,  it  is  impossible  to  prepare  a  list  that  will  include  all  disability 
from  occupational  diseases.  It  is  also  believed  that  some  of  the  initial 
difficulties  encountered  by  other  states  and  countries  in  the  adminis- 
tration of  occupational  disease  legislation  will  be  obviated,  or  at  least 
minimized,  by  starting  with  a  limited  schedule  of  diseases  of  known  oc- 
currence and  importance,  and  later  revising  this  list  to  keep  it  current 
with  the  observed  experiences  in  the  State  of  Pennsylvania  and  with 
new  information  on  industrial  diseases. 

Further  reasons  which  incline  the  Medical  Committee  to  favor  a 
schedule  of  occupational  diseases  rather  than  a  general  coverage  are 
that  the  schedule  defines  definitely  what  is  to  be  compensated,  if  it  be 
decided  that  there  should  be  an  amendment  to  the  present  compensa- 
tion Law  of  the  Commonwealth  to  make  compensable  only  such  diseases 
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as  are  specifically  connected  with  industry — the  true  so-called  occupa- 
tional diseases. 

A  so-called  blanket  law  is  theoretically  fair  and  just;  but  its  prac- 
tical application,  if  carried  to  its  logical  conclusion  would  be  to  impose 
an  enormous  financial  burden  upon  industry,  and  under  present 
economic  conditions  there  is  reason  to  believe  that  the  law  would  be 
carried  to  its  logical  conclusion. 

To  cite  an  illustrative  case,  the  Supreme  Court  of  Idaho  recently 
held  that  compensation  should  be  paid  to  the  estate  of  a  man  who 
died  of  Rocky  Mountain  S'potted  Fever  while  working  in  the  woods  for 
a  lumber  company.  The  court  held  that  inasmuch  as  the  fatal  disease 
was  caused  by  the  bite  of  a  tick,  and  that  the  man  presumably  acquired 
the  tick  which  bit  him  dui-ing  the  course  of  his  occupation,  his  fatal 
illness  was  in  the  nature  of  an  accident  and  as  such  was  compensable. 
Without  questioning  the  justice  of  this,  if  this  principle  were  applied 
throughout  the  country  every  ease  of  malaria  occurring  in  railway 
section  workers,  construction  workers,  lumber  workers,  and  all  other 
forms  of  outdoor  labor,  might  well  be  deemed  compensable,  for  if  the 
illness  resulting  from  the  bite  of  the  tick  is  an  accident,  presumably 
the  illness  from  the  bite  of  a  mosquito  is  an  accident.  It  is  not  main- 
tained that  claims  of  this  type  are  not  just,  but  it  is  urged  that  the 
average  person  engaged  in  propaganda  work  for  all  inclusive  occupa- 
tional disease  bills  has  little  conception  of  what  is  involved  in  this  form 
of  legislation.  Consequently,  it  is  believed  that  the  law  should  specifi- 
cally state  that  these  diseases  should  be  limited  to  those  commonly 
associated  with  industry  and  not  usually  found  outside  of  industry. 

Schedule 

The  JMedical  Committee,  in  accordance  with  the  decision  of  the  Com- 
mission in  favor  of  the  Schedule  type  of  law,  has  prepared  the  follow- 
ing list  of  diseases  as  suitable  for  inclusion  in  any  Act  which  may 
be  drafted. 


COLUMN  ONE 
DESCRIPTION  OF  DISEASE 

1.  Poisoning  by  lead,  mercury,  phos- 
pliorus,  arsenic 

2.  Poisonins    by    methanol,  carbon 

bisulphicle,   naphtha,   or  volatile 
halogeuatecl  hydrocarbons 

3.  Poisoning  by  manganese  dioxide 


COLUMN  TWO 
DESCRIPTION  OF  OCCUPATION 

Any  occupation  involving  the  handling 
of  or  hazardous  exposure  to  lead,  mer- 
cury, phosphorus,  arsenic,  their  prep- 
arations or  compounds. 

Any  occupfition  involving  the  handling  ^ 
of  or  hazardous  exposure  to  methanol  i 
or  any  preparation  ciuitaining  moth-  | 
anol,  carbon  bisulidiide,  naiibtba,  or 
volatile  halogenated  hydi-ocarbous.  , 
Any  occupation  involving  the  handling  l[ 
of  or  hazardous  exposure  to  man- 
ganese dioxide. 
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Anj  occupation  involving  founding  or 
refining  of  brass  or  the  melting  or 
smelting  of  zinc. 

Any  occupation  involving  the  handling 
of  or  hazardous  exposure  to  bcn/.ol  or 
nitro-  or  amido-derivatives  of  benzol 
or  its  preparations  or  compounds. 
Any  occupation  carried  on  in  com- 
pressed air. 

Any  occupation  involving  the  use  of 
or  direct  contact  with,  radium,  radio- 
active substances,  and  X-rays. 
Any  occupation  involving  the  use  of 
chromic  acid  or  bichromate  of  am- 
monium, potassium,  or  sodium  or  their 
preparations. 

Handling  or  use  of  tar,  pitch,  bitumen, 
mineral  oil,  or  paraffin  or  any  com- 
pound, product  or  residue  of  any  of 
these  substances. 


Any  industrial  occupation  involving 
the'  hand-ing  or  use  of  oils,  cutting  com- 
pounds, or  lubricants  or  involving  con- 
tacts with  dusts,  liquids,  fumes,  gases, 
or  vapors. 

Handling  of  wool,  hair,  bristlf^s,  hides 
or  ."Skins,  and  bodies  of  animals,  either 
alive  or  dead. 

Any  occupation  involving  exposure  to 
the  dust  of  silica  (SiOa). 

Coal  mining  industries, 
asthma 
See  note  (b) 

Note  (a)  Special  Discussion  of  Silicosis 

For  the  purpose  of  compensation,  silicosis  shall  be  considered  as 
a  disease  of  the  lungs,  due  to  breathing  air  containing  silica  (SiOg) 
dust,  characterized  anatomically  by  generalized  fibrotie  changes  in 
both  lungs  with  the  development  of  miliary  nodulation,  demonstrable 
by  X-ray  examination. 

There  is  a  large  number  of  occupations  in  which  there  is  exposure 
to  silica  dust.  This  condition  requires  special  consideration.  Any 
legislation  designed  to  compensate  those  disabled  by  reason  of  ex- 
posure to  silica  dust  should  clearly  define  the  aifection  and  its  various 
degrees  leading  to  disability.  This  item  in  the  schedule  is  one  of  pri- 
mary importance ;  hence  a  detailed  discussion  is  presented  and  em- 
phasis placed  iipon  the  necessity  for  an  accurate  description  and  defi- 
nition of  the  conditions  under  which  the  disability  is  acquired,  its 
degree,  the  length  of  exposure,  and  its  association  with  tuberculosis. 

For  the  guidance  of  compensation  officials  in  the  State  of  Penn- 
sylvania, the  following  definitions  and  descriptions  of  silicosis  are  set 


4.   Brass  or  zinc  poisoning 


5.  Poisoning  by  benzol,  or  by  nitro- 
and  auiido-deri\-atives  of  benzol 
(dinitro-benzol,  anilin,  and  others) 

6.  Compressed  air  illness 

7.  Destruction  of  tissue  by  radium  or 
X-rays 

8.  Chrome  ulceration 


9.  Epitheliomatous  cancer  or  ulcera- 
tion of  the  skin  or  of  the  corneal 
surface  of  the  eye  due  to  tar.  pitch, 
bitumen,  mineral  oil,  or  paralfin, 
or  any  compound,  product  or  resi- 
due of  any  of  these  substances 

10.  Infection  or  inflammation  of  the 
skin  on  contact  surfaces  due  to 
oils,  cutting  compounds,  ov  lubri- 
cants, dust,  liquids,  fiunes,  gases 
or  vapors 

11.  Anthrax 


12.  Silicosis 

See  note  (a) 

13.  Chronic     incapacitating  miners' 
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down.  Wherever  silicosis  has  been  made  compensable  either  in  this 
country  or  abroad,  experience  has  shown  that  there  is  a  great  deal 
of  confusion  and  misapprehension  unless  all  the  pertinent  data  are 
clearly  defined. 

The  following  material  is  copied  from  the  report  of  the  committee 
on  Pneumoconiosis  and  of  the  Committee  on  Standards  of  the  American 
Public  Health  Association,  adopted  at  a  meeting  in  Washington  on 
November  6,  1931.    Those  present  were : 

Dr.  R.  R  Sayers,  Chief  Surgeon,  United  States  Bureau  of  Mines, 
Chairman ; 

Dr.  E.  R.  Hayhurst,  Consultant  on  Industrial  Hygiene  to  the  State 

Board  of  Health  of  Ohio ; 
Dr.  J.  P.  Leake,  in  charge  of  Industrial  Hygiene,  United  States  Public 

Health  Service ; 

Dr.  H.  PI.  Kessler,  Consultant  to  the  State  Board  of  Labor  of  New 
Jersey ; 

Dr.  A  E.  Russell  of  the  United  States  Public  Health  Service; 

Dr.  A.  J.  Lanza,  Assistant  Medical  Director,  Metropolitan  Life  Insur- 
ance Company,  CHAIRMAN  of  Committee  on  Standard  Prac- 
tices in  Compensation  of  Occupational  Diseases. 

Definition  of  Silicosis  (Uncomplicated).  "Silicosis  is  a  disease 
due  to  breathing  air  containing  silica  (SiOg),  characterized  anatomi- 
cally by  generalized  fibrotie  changes  and  the  development  of  miliary 
nodulation  in  both  lungs,  and  clinically  by  shortness  of  breath,  de- 
creased chest  expansion,  lessened  capacity  for  work,  absence  of  fever, 
increased  susceptibility  to  tuberculosis,  (some  or  all  of  which  symp- 
toms may  be  present),  and  by  characteristic  x-ray  findings." 

The  disease  is  divided  arbitrarily  into  first,  second,  and  third  stages 
for  convenience  of  description  and  possible  compensation  purposes. 

"First  stage  (corresponds  to  anteprimary  stage  of  South  Africa). — 
The  symptoms  of  uncomplicated  first-stage  silicosis  are  few  and  often 
indefinite.  The  man  may  apparently  be  quite  well  and  his  working 
capacity  not  noticeably  impaired.  Slight  shortness  of  breath  on  ex- 
ertion and  some  unproductive  cough,  often  with  recurrent  colds,  are 
the  most  usual  symptoms.  The  man  may  have  a  little  less  ability 
to  expand  his  chest  than  formerly  and  the  elasticity  of  the  chest  may 
be  slightly  impaired.  The  earliest  specific  indication  of  the  presence 
of  silicosis  is  the  radiographic  appearance,  consisting  of  generalized 
arborization  throughout  both  lung  fields  with  more  or  less  small,  dis- 
crete mottling. 

"This  characteristic  mottling  is  due  to  shadows  cast  by  the  dis- 
crete individual  nodules  of  fibrous  tissue  in  the  lungs  and  is  essential 
to  the  diagnosis  of  silicosis;  without  this  finding  the  diagnosis  of 
silicosis  is  not  sustained  except  by  autopsy. 
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"Second  stage  (corresponds  to  primary  stage  of  South  Africa). — 
A  definite  shortness  of  breath  on  exertion  is  usually  found,  and  pains 
in  the  chest  are  a  frequent  complaint.  A  dry  morning  cough  is  often 
present,  sometimes  with  vomiting,  and  recurrent  colds  are  more  fre- 
quent. Even  then  the  man's  appearance  may  be  healthy  but  he  is 
dyspneic  on  exertion,  he  cannot  work  as  well  as  formerly,  his  chest 
expansion  is  noticeably  decreased,  the  movement  being  sluggish  and 
diminished  in  elasticity. 

"The  characteristic  radiographic  appearance  is  a  generalized 
medium-sized  mottling  throughout  both  lung  fields.  The  shadows  of 
the  individual  nodules  are  for  the  most  part  discrete  and  well  defined 
on  a  background  of  fibrous  arborization,  but  there  may  be  here  and 
there  larger  but  limited  opacities  due  to  irregular  pleural  thickening 
or  to  a  localized  aggregation  of  nodules. 

"Third  stage  (corresponds  to  the  secondary  stage  of  South  Africa). — 
In  the  third  stage  the  shortness  of  breath  is  marked  and  distressing 
even  on  slight  exertion.  The  cough  is  more  frequent;  the  expectora- 
tion is  in  most  cases  slight  but  may  be  copious.  The  individual's 
capacity  for  work  becomes  seriously  and  permanently  impaired;  his 
expansion  is  greatly  decreased  even  with  forced  inspiration;  he  may 
lose  flesh ;  his  pulse  rate  may  be  increased  and  his  heart  may  become 
dilated. 

"The  radiographic  appearances  in  the  third  stage  are  further  ac- 
centuated, the  mottling  is  more  intense,  the  nodules  are  larger  and 
taken  on  a  conglomerate  form  so  that  large  shadows  are  shown  cor- 
responding to  areas  of  dense  fibrosis. 

"Physical  examination  of  an  individual  may  reveal  changes  in 
percussion  and  auscultation,  mild  in  the  first  and  increasing  with  the 
progress  of  the  disease.  These  alone  are  not  sufficient  to  be  of  great 
value  in  diagnosis  of  silicosis." 

Pathology  of  Silicosis.  The  pathology  of  silicosis  is  well  sum- 
marized in  the  statement  on  The  Medical  Aspects  of  Silicosis  made  at 
the  International  Conference  on  Silicosis  held  in  Johannesburg,  August 
13  to  27,  1930.  It  was  agreed  that  the  microscopic  pathological 
changes  that  may  be  produced  by  the  prolonged  inhalation  of  silica 
dust  are: 

"(a)  The  development  of  a  condition  designated  in  South 
Africa  as  a  dry  bronchiolitis,  characterized  by  an  accumulation 
of  dust-filled  phagocytes  in  or  in  relation  to  the  terminal  bron- 
chioles, with  possibly  some  desquamation  of  their  epithelium, 
(b)  The  accumulation  of  dust-containing  phagocytes  about  and 
in  the  intra-pulmonary  lymphoid  tissue,  and  their  transporta- 
tion through  the  lymphatics  into  the  tracheobronchial  lymph 
nodes.  (The  conditions  described  above  imder  (a)  and  (b)  do 
not  constitute  the  disease  silicosis) 
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(c)  The  gradual  development  of  fibrons  tissue  within  sneh  ac- 
ciimnlations  of  nhaffoeytes  and  the  formation  of  characteristic 
nndulos  of  hyaline  fibrons  tissue. 

(d)  Defrenerative  chancres  in  these  foci. 

(e)  The  hyaline  nodules  increase  in  size  by  extension  at  their 
periphery.  Coalescence  of  adiacent  nodules  takes  place  and 
bring-s  about  involvement  of  further  areas  of  the  lung. 

(The  conditions  described  under  (e),  (d).  and  (e)  constitute 
the  disease  silicosis)" 
Microscopically  the  changes  observed  'in  silicosis  are : 

"  (a)  In  the  early  stage.  A  variable  number  of  palpable  pearly- 
white  nodules  up  to  2  or  3  mm  in  diameter  on  the  pleural  surface 
of  the  lung.  On  section,  the  cut  surface  of  the  lung  is  studded 
with  pigmented  foci,  widely  scattered,  a  moderate  proportion  of 
which  are  only  just  palpable.  The  tracheobronchial  lymph  nodes 
may  be  slightly  enlarged  and  deeply  pigmented,  and  may  exhibit 
foci  of  fibrous  induration. 

(b)  Later  stages.  The  fibrotic  nodules  are  increased  in  num- 
ber, size,  and  density,  and  coalescence  of  these  may  be  found. 
The  portions  of  the  lung  between  the  fibrotic  nodules  may  be 
smaller  in  size  than  those  seen  in  the  early  stage  and  are  fibrosed." 

"The  presence  of  tuberculous  infection  usually  modifies  the  patho- 
logical appearance." 

Special  attention  was  drawn  to  the  three  following  types: 
"  (a)    In  which  the  picture  of  silicosis  above  described  may  be 
little,  if  at  all,  modified,  but  in  which  only  a  biological  test  can 
demonstrate  the  presence  of  B.  tuberculosis. 

(b)  In  which  the  coexistence  of  silicosis  and  typical  tuberculous 
lesions  is  easily  recognizable. 

(c)  In  which  the  presence  of  tuberculosis  is  easily  recognizable, 
but  the  existence  of  silicosis  is  more  difficult  to  determine." 

Silicosis,  at  any  stage,  when  complicated  with  active  pulmonary 
tuberculosis,  shall  be  deemed  total  disability ;  in  the  absence  of  such 
infection  only  second  and  third  stages  shall  be  compensable. 

In  order  to  establish  a  claim  for  compensation  for  silicosis,  the 
claimant  must  have  had  a  total  of  two  years'  aggregate  employment 
in  the  Commonwealth  of  Pennsylvania,  all  occurring  after  the  passage 
of  an  Act,  in  an  occupation  or  occupations  recognized  as  involving  ex- 
posure to  silica  dust. 

Note  (b)  Special  Discussion  on  Chronic  Incapacitating  Miners' 

Asthma 

With  respect  to  chronic  incapacitating  miners'  asthma,  the  Medical 
Committee  is  of  the  belief  that  there  is  a  disabling  occupational  disease 
of  this  character.    Appreciating,  however,  the  lack  of  any  precise  in- 
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formation  as  to  the  exact  nature  and  the  prevalence  of  this  disease,  the 
]\Iedical  Committee  wishes  to  go  on  record  as  recommending  that  a  fur- 
ther study  and  investigation  of  occupational  diseases  among  anthracite 
coal  miners  be  made  by  the  U.  S.  Bureau  of  Public  Health  Service,  with 
the  full  cooperation  of  the  United  Mine  "Workers  of  America  and  of  the 
coal  operators  in  the  anthracite  region.  The  United  States  Bureau  of 
Mines  in  cooperation  with  the  U.  S.  Bureau  of  Public  Health  Service 
has  conducted  many  such  investigations  and  is  now  concluding  a  study  of 
occupational  diseases  among  bituminous  coal  miners  in  West  Virginia, 
making  possible  a  correlation  of  the  facts  ascertained  from  that  study 
with  those  which  would  be  obtained  from  a  study  in  the  anthracite  region. 

In  any  case,  in  order  to  establish  a  claim  for  compensation  for  chronic 
incapacitating  miners'  asthma,  the  claimant  must  have  had  not  less 
than  five  years  aggregate  employment  in  the  coal  mining  industry 
in  the  Commonwealth  of  Pennsylvania,  two  years  of  which  must 
have  occurred  after  the  passage  of  an  Act. 

Forms  of  Pneumoconiosis  Not  Included  in  the  Schedule 

Anthracosis  is  a  well  recognized  pulmonary  condition,  but  in  uncom- 
plicated form  there  is  a  lack  of  definite  information  as  to  disabling 
effects  such  as  would  justify  its  inclusion  in  the  schedule.  A  large  pro- 
portion of  the  disabilities  occurring  in  anthracite  miners  is  believed 
to  be  due  to  silicosis  rather  than  to  anthracosis.  The  discussion  of  Item 
13  "Chronic  Incapacitating  Miners'  Asthma"  sets  forth  the  most  im- 
portant facts  with  regard  to  these  conditions  and  the  reason  for  the 
non-inclusion  of  anthracosis. 

Asbesiosis.  There  is  sufficient  definite  proof  that  exposure  to  asbestos 
dust  in  plants  where  asbestos  is  fabricated  causes  pneumoconiosis.  As- 
bestosis  is,  therefore,  a  recognized  pulmonary  affection,  demonstrable  by 
x-ray  examination,  but  its  appearance  in  the  x-ray  film  is  somewhat 
different  from  that  of  either  silicosis  or  anthracosis ;  skilled  technicians 
are  able  to  differentiate  one  from  the  other.  The  occurrence  of  asbestos 
pneumoconiosis  or  asbestosis  is  not  accompanied  by  a  clinical  picture 
similar  to  silicosis.  In  the  majority  of  cases  there  does  not  seem  to  be 
any  definite  disability  associated  with  it,  and  in  this  respect  it  resembles 
anthracosis.  In  a  few  instances  recorded  in  this  country  and  in  England 
death  has  apparently  resulted  from  asbestosis,  due  as  far  as  could  be 
ascertained  to  the  fibrous  conditions  of  the  lung  with  resultant  secondary 
heart  failure.  Apparently  there  is  not  associated  with  asbestosis  the 
predisposition  to  tuberculosis  which  occurs  in  silicosis.  It  has  not  been 
definitely  established  that  the  inhalation  of  asbestos  dust  causes  either 
diseases,  or  injuries  to  other  organs  in  the  body.  It  is  likely  that  further 
research  into  this  subject  will  be  carried  on  in  the  next  few  years  and  may 


28 

yield  additional  information.  The  present  knowledge  of  the  subject  is 
too  meagre  to  justify  the  inclusion  of  asbestosis  in  the  schedule.  Prac- 
tical experience  in  communities  where  asbestos  is  fabricated  does  not 
reveal  a  definite  clinical  picture  of  disease  and  disability  such  as  is  en- 
countered among  those  exposed  to  the  hazards  of  silicosis.  From  a 
practical  standpoint,  therefore,  there  seems  to  be  no  necessity  at  the 
present  time  to  include  asbestosis  in  the  schedule. 

Pneumoconiosis  from  cement  dust.  The  United  States  Public  Health 
Service  has  made  an  exhaustive  study  of  this  condition  occurring  in 
workers  in  cement  plants,  the  results  of  the  studies  being  set  forth  in 
U.  S.  Public  Health  Service  Bulletin  No.  176  The  Health  of  Workers  in 
Dusty  Trades.  This  study  indicates  that  exposure  to  cement  dust,does  not 
cause  a  disabling  pneumoconiosis  nor  is  it  associated  with  any  predis- 
position to  tuberculosis.  In  the  light  of  the  best  information  obtainable, 
therefore,  there  would  seem  to  be  no  reason  to  include  the  effects  of  ex- 
posure to  cement  dust  in  the  schedule  recommended  for  adoption. 

Siderosis.  Siderosis  is  a  recognized  pulmonary  affection,  but  there 
is  insufficient  information  as  to  any  disabling  effects  such  as  would  make 
its  inclusion  in  the  schedule  justitiabie. 

Additional  Diseases  or  Injuries  Considered  with  Reasons  for 
Omission  from  Suggested  Schedule 

In  the  preparation  of  the  schedule  the  following  additional  diseases 

or  injuries  which  are  reported  in  medical  literature  or  included  in  the 

schedules  of  diseases  for  occupational  disease  legislation  in  other  States 

and  Countries  were  considered.    The  reasons  for  their  omission  are 

herewith  briefly  set  forth  in  tabular  form. 

Substance,  Disease  or  Injury  Reasons  for  Omission  from 

Sclicdule 

Glanders  No  evidence  of  occurience  in  Pennsyl- 

vania in  recent  years. 

Hookworm  Disease  -^^^  closely  associated  with  public  life 

and  exposure. 

Tenosynovitis  and  Prepatellar  Bursitis  No  evidence  of  significant  occurrence 
in  miners  (^Miners'  beat  knee,  beat  of  disabling'  injury, 
band,  beat  elbow,  beat  wrist) 
Miners'  nystagmus  Not  observed  in  Pennsylvania  mines. 

Mill  cramps  Occurrence   can   be  attributed   to  a 

particular  instant  and  sbould  be  con- 
sidered under  the  provisions  for  an 
occupational  accident. 
Gonioma  Kamassl  No  evidence  of  occurrence  in  recent 

(African  boxwood)  years,  but  would  come  under  the  scope 

of  item  10  of  suggested  schedule. 

Hydrogen  sulphide  or  hydrosulphuric  Acute  poisoning  manifested  as  an  acci- 
acid  dent.    Sub-acute  or  chronic  poisoning 

manifested  as  iuilammation,  and 
covered  in  schedule. 


•"Disabling"  injury  is  interpreted  to  be  an  injury  of  sufficient  duration  to 
fall  within  the  period  of  compensation. 
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Substance,  Disease  or  Injury 

Formaldehyde  and  acrolein 


Carbon  dioxide 
Carbou  monoxide 

Tetraclilorethane 
Lacquer  solvents 

Toluene  and  xylene 

Nickel  carbonyl 
Metal  fume  fever 

Vanadium,  tellurium,   selenium,  thal- 
lium, antimony  poisoninf? 
Potassium  cyanide 

Hexamethylenetetramine 
Rubber 

Sulphur  dioxide,  sulphur  trioxido,  sul- 
phurous acid  and  sulphuric  acid 


Iodine,  bromine,  chlorine  tlnoiiiic,  or 
halogen  acids 


Oxides  of  nitrogen,  nitrous  and  nitric 
acids 


Cataract  in  glass  workers 


Reasons  for  Omission  from 
Schedule 

Not  a  recognized  disabling'  occupa- 
tional disease  except  irritation  of  the 
skin  which  is  within  the  sco[)e  of  item 
9  or  10  of  the  suggested  schedule. 
Acute  injury  should  be  considered 
under  existing  provisions  for  occupa- 
tional accidents. 

Does  not  produce  a  recognized  type 
of  chronic  poisoning.    Acute  poisoning 
would  be  considered  an  accident. 
Not   a   recognized   disabling"  occupa- 
tional disease.    Acute  poisoning  would 
be  considered  under  existing  provisions 
for  occupational  accidents. 
Provided  for  in  schedule,  item  2. 
Too  indefinite  and  general.    Should  be 
considered  under  heading  of  specific 
injurious  substances. 

Disabling'  occupational  disease  has 
been  attributed  to  these  substances  but 
is  at  present  a  controversial  subject. 

Not  observed  in  Pennsylvania. 

Covered  in  schedule  under  item  4. 

Not  observed  in  Pennsylvania. 

Not  recognized  as  a  disabling'  occupa- 
tional disease  other  than  possiI)le 
"cyanide  rash"  which  should  he  within 
the  scope  of  item  10  of  the  suggested 
schedule. 

Irritation  of  skin  covered  in  suggested 
schedule,  item  10. 

Irritation  of  skin  from  compounds  in 
rubber  covered  in  suggested  schedule, 
item  10. 

Not  a  recognized  disabling'  occupa- 
tional disease  or  injury  exccTit  iirita- 
tion  of  the  skin  which  is  within  the 
scope  of  item  0  or  10  of  the  suggested 
schedule.  Acute  injury  should  be  con- 
sidered under  existing  provisions  for 
occupational  accidents. 

Not  a  recognized  disabling'  occupa- 
tional disease  except  irritation  of  the 
skin  which  is  within  the  scope  of 
item  Tt  or  10  of  the  suagested  schedule. 
Acute  injury  should  he  considered 
under  existing  provisions  for  occupa- 
tional accidents. 

Not  a  recognized  disahliuEr'  occupa- 
tional disease  except  irritation  of  the 
skin  whir-h  is  within  the  scope  of  item 
9  or  10  of  the  suggested  schedule. 
Acute  injury  should  be  considered 
under  existing  provisions  for  occupa- 
tional accidents. 

No  longer  observed  in  Pennsylvania. 


'"Disabling"'  injury  is  interpreted  to  be  an  injury  of  sufficient  duration  to 
fall  within  the  period  of  compensation. 
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Additional  Comments  and  Discussion  of  Scheduled  Items 

Item  1.  There  is  little  need  of  comment.  Lead  poisoning  particularly 
is  one  of  the  most  widely  distributed  toxic  hazards  in  industry.  Mer- 
cury and  arsenic  poisoning  are  often  recognized  and  are  not  unusual. 
Phosphorus  poisoning  should  be  included  in  the  schedule  because  of 
exposure  occurring  in  the  manufacture  of  fireworks. 

Item  2.  This  item  includes  a  group  of  volatile  solvents,  all  of  which 
are  toxic.  The  extent  to  which  they  are  used  varies  from  time  to  time 
and  will  continue  to  vary.  In  the  development  of  industries  it  may 
become  desirable  to  elide  some  and  to  add  others,  but  the  group  as  pre- 
sented is  satisfactory  in  the  light  of  our  present  knowledge  and  indus- 
trial use. 

Item  3.  Manganese  dioxide  poisoning  is  the  cause  of  a  comparatively 
newly  recognized  disease.  There  is  definite  recognized  manganese  dio- 
xide poisoning  in  Pennsylvania. 

Item  5.  Poisoning  by  benzol  and  its  derivatives  constitutes  a  con- 
siderable group  of  occupational  disabilities.  The  symptoms  produced 
are  severe  and  lasting,  and  may  be  fatal.  Many,  if  not  all,  of  the  de- 
rivatives of  benzol  are  toxic  by  skin  absorption  as  well  as  by  inhalation. 

Item  6.  Compressed  air  illness  is  a  recognized  clinical  entity  oc- 
curring in  various  industrial  undertakings. 

Item  7.  The  great  increase  in  the  use  of  x-rays  in  industry  for  the 
purpose  of  recognizing  internal  flaws  in  manufactured  material,  and 
the  distressing  results  of  radium  poisoning,  as  shown  several  years  ago 
in  northern  New  Jersey,  indicate  the  need  for  including  the  effects  of 
both  x-ray  and  radium.  Radioactive  material  is  now  used  on  watch 
dials  in  at  least  one  large  factory  in  Pennsylvania. 

Item  8.  The  designation  'chrome  ulceration'  rather  than  'chrome 
poisoning'  is  adopted  since  its  action  is  that  of  a  local  irritant  and  es- 
charotic  rather  than  a  toxic  one.  Industrially  it  produces  only  ulcer- 
ation in  the  skin  and  mucous  membranes. 

Items  9  and  10.  Dealing  with  affections  of  the  skin.  The  wording 
in  Items  9  and  10  has  the  precedent  of  some  years  of  actual  inclusion 
in  various  schedules,  both  in  this  country  and  in  Great  Britain. 

Item  11.  Anthrax  is  typically  an  occupational  disease  as  evidenced 
by  a  number  of  synonyms  such  as  wool-sorters'  disease,  rag-pickers' 
disease,  and  others.  In  those  cases  in  which  it  results  from  introduction 
into  the  circulation  through  an  abrasion  in  the  skin  such  as  a  slight 
puncture  or  scratch,  it  may,  of  course,  be  considered  as  an  accident  and 
has  indeed  been  so  construed  in  Pennsylvania.  There  are  other  cases, 
how^ever,  in  which  accidental  incidence  cannot  be  proven  Avhich  are  not- 
withstanding, the  result  of  an  occupation     There  is  in  this  Common- 
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wealth  a  definite  expectation  of  from  6  to  20  cases  per  year,  among 
which  1  to  5  deaths  occur.  The  average  time  lost  in  the  non-fatal 
cases  is  over  30  days,  all  the  foregoing  statistics  being  based  on  a  20- 
year  experience. 

Item  13.  Chronic  Incapacitating  Miners'  Asthma.  It  is  believed 
that  it  is  impracticable  to  include  anthracosis  as  such  in  the  schedule. 
No  country  in  the  world  attempts  compensation  for  this  condition.  There 
are  thousands  of  people  directly  or  indirectly  associated  with  the  coal 
and  allied  industries  in  whom  the  x-ray  pictures  of  the  chest  would 
show  indefinite  signs  of  fibrosis  due  to  the  inhalation  of  coal  dust  and 
who  are  yet  in  ordinary  good  health  and  able  to  work  for  a  living.  It 
is,  of  course,  true  that  the  fundamental  idea  in  a  compensation  law  is  to 
pay  for  disability,  but  there  is  certainly  precedent  to  show  that  given  an 
x-ray  picture  showing  pulmonary  fibrosis  and  a  statement  of  the  claim- 
ant that  he  is  unable  to  work  would  result  in  the  payment  of  compen- 
sation to  a  large  majority  of  such  cases. 

Practically  all  of  those  engaged  in  coal  mining  become  the  subjects 
of  anthracosis  in  the  course  of  a  few  years.  It  is  well  known  that  an 
advanced  grade  of  anthracosis  may  exist  without  producing  disability. 
In  the  case  of  rock  drillers  using  jack-hammers,  the  condition  is  one  of 
anthracosis  and  silicosis.  Disability  occurs  much  earlier  and  in  much 
higher  percentage  in  those  engaged  in  rock  drilling,  either  part  time  or 
full  time,  than  is  the  case  with  those  working  exclusively  in  coal  veins. 

The  anthracite  coal  industry  of  Pennsylvania  is  one  of  its  largest 
industries,  employing  many  thousands  of  workers,  representing  large 
capital  investments,  facts  fully  recognized  by  all  the  members  of  this 
Commission. 

In  the  endeavor  to  determine  the  incidence  of  disability  among 
hard-coal  workers  as  the  resiilt  of  their  occupation,  and  the  costs  to 
the  industry  of  disability  insurance,  it  early  became  evident  to  the 
Commission  that  there  was  no  experience  in  other  States  or  Countries 
by  which  reasonably  accurate  estimates  could  be  made  since  the  anthra- 
cite coal  industry  is  almost  wholly  restricted  to  the  State  of  Pennsyl- 
vania. The  effects  of  soft  coal  mining  upon  workers  in  the  mines  is 
very  different  from  that  of  anthracite,  and  not  comparable. 

It  soon  became  evident  to  the  Commission  that  it  should  undertake 
an  original  investigation.  This  investigation  was  assumed  by  the 
Medical  Committee,  the  purpose  of  which  was  to  gather  information 
regarding  disabilities  directly  the  result  of  the  occupation  of  hard-coal 
mining. 

It  is  recognized  that  the  designation  "Miners'  Asthma"  is  not  en- 
tirely satisfactory  or  scientific.  It  is,  however,  an  aifection  well 
recognized  in  the  coal-fields  by  both  the  laity  and  the  medical  profes- 


sion,  and  represents  the  chief  disability  growing  out  of  anthracite 
coal  mining.  The  term  indicates  a  disabling  consequence  rather  than 
the  underlying  causative  condition,  and  is,  therefore,  a  symptom  com- 
plex rather  than  a  pathological  entity.  Nevertheless,  it  seems  the 
most  satisfactory  descriptive  term  to  indicate  disability. 

The  endeavor  to  obtain  reasonably  accurate  information  as  to  the 
incidence  of  this  condition  will  be  briefly  outlined : 

Two  hundred  and  thirteen  physicians  and  nine  hospitals  situated 
in  the  anthracite  coal  region  were  requested  categorically  to  supply 
certain  information  with  such  comment  vipon  the  problem  presenting 
itself  to  the  Commission  as  they  might  deem  pertinent.  Replies  were 
received  from  133  physicians  and  7  hospitals.  Eliminating  replies 
from  those  who  were  either  unable  to  give  any  information,  ~or  who 
supplied  information  too  vague  to  be  statistically  utilized,  there  re- 
mained replies  of  more  or  less  value  from  89  physicians,  78  of  whom 
gave  numerical  statistics,  actual  or  estimated.  The  78  physicians  who 
gave  figures,  either  taken  from  their  records,  or  estimated,  reported 
45,207  miners  under  observation,  of  whom  10,214  were  said  to 
be  the  subjects  of  well-developed  Miners'  Asthma,  representing  a 
percentage  incidence  in  their  opinion  or  experience  of  22.6%.  Eleven 
additional  physicians,  after  examining  their  records  and  considering 
the  question,  estimated  17.7%  as  the  incidence  of  well-developed 
Miners'  Asthma,  which  latter  figure  is,  of  course,  almost  5%  less  than 
the  more  accurate  studies  of  those  who  gave  exact  figures.  It  is 
believed  that  the  smaller  group  not  being  based  upon  accurate  studies, 
and  being  a  small  number  of  physicians,  is  much  less  dependable  than 
the  first  figure. 

The  difference  in  incidence  itself  given  by  ditferent  physicians  is, 
doubtless,  in  part  at  least,  to  be  accounted  for  by  the  dilference  of 
exposure  resulting  from  the  dilierent  kinds  of  dust  exposure  in  the 
mines. 

For  the  purpose  of  this  discussion,  such  workers  might  be  groviped 
as  follows: 

(1)  Those  almost  entirely  engaged  in  rock  drilling  with  the  use 
of  the  jack-hammer. 

(2)  Those  largely  engaged  in  coal  mining,,  but  occasionally  using 
the  jack-hammer  for  drilling  in  rock. 

(3)  Those  engaged  almost  exclusively  in  mining  coal. 

Rock  drill  workers  with  the  jack-hammer  in  Group  1  constitute  a 
small  percentage  of  all  those  engaged  in  mining,  being  approximately 
a  little  more  than  2%  of  the  Avhole  number  of  miners.  It  is  empha- 
sized, however,  that  the  incidence  of  silicosis  and  Miners'  Asthma 
occurs  after  a  relatively  short  exposure,  and  in  high  percentage,  reach- 
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ing  perhaps  80  to  85  per  cent  of  those  so  engaged  after  two  or  three 
years  of  work. 

Group  2  represents  a  large  number  of  workers  (approximately  5%) 
in  whom  the  incidence  of  asthma  is  much  less,  and  occurs  after  a  longer 
exposure,  than  in  Group  3. 

Group  3  represents  the  large  body  of  workers,  80  to  85  per  cent 
of  the  whole  number,  and  in  them  the  percentage  incidence  is  much 
lower  than  in  either  Group  1  or  Group  2. 

A  weighted  average  of  all  the  foregoing  is  approximately  22^.  In- 
dividual estimates  run  anywhere  from  15%  to  25%  of  the  whole  group 
of  miners.  Most  of  those,  the  subjects  of  Miners'  Asthma  are  cither 
partially  or  totally  disabled.  The  greater  hazards  of  rock  drilling 
are  well  recognized  by  both  physicians  and  workers. 

One  of  the  reports  from  the  medical  staff  of  the  Ashland  State  Hos- 
pital gives  a  detailed  study  of  54  patients  actually  engaged  in  anthra- 
cite coal  mining  under  treatment  for  various  conditions;  11  of  the  54 
had  well-established  Miners'  Asthma.  Their  ages,  and  the  number  of 
years  of  employment  in  mining  were  given  as  follows : 


There  is  general  agreement  that  Miners'  Asthma  depends  prin- 
cipally upon  the  amount  of  rock  dust  present  rather  than  the  coal 
dust  itself,  although  the  latter  may  produce  the  condition  after  many 
years  of  exposure. 

It  is  somewhat  beside  the  technical  discussion  to  quote  opinions  of 
physicians  with  regard  to  the  desirability  of  recognizing  Miners' 
Asthma  as  an  occupational  affection  Avhich  should  be  made  compen- 
sable. This  comment  was  invited  only  in  a  general  way,  and  was  not 
made  a  matter  of  a  specific  inquiry;  however,  seven  voluntarily  ex- 
pressed the  opinion  that  Miners'  Asthma  should  be  compensable;  while 
five  definitely  expressed  a  contrary  view. 


Age 

37 
49 
35 
46 
42 
42 
79 
62 
42 
36 
42 


Years  ivorhed  in  mines 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10, 

II 


16 
30 
10 
15 
20 
25 
4 
40 
26 
20 
18 
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Definition  of  Disability  and  Its  Various  Grades 

There  -would  seem  to  be  no  need  to  define  disability  and  its  various 
grades  in  any  way  different  from  the  definitions  applied  in  Acts  com- 
pensating for  occupational  accidents. 

The  New  York  Law  provides  that  disability  means  the  state  of  being 
disabled  from  earning  full  wages  at  the  work  at  which  the  employe 
was  last  employed.  This  disablement  shall  be  treated  as  an  accident 
except  if  it  shall  be  determined  that  su-ch  employe  is  able  to  earn 
wages  at  any  occupation  which  shall  be  neither  unhealthful  nor  in- 
jurious, and  such  wages  shall  not  equal  his  full  wages  prior  to  the 
date  of  his  disablement.  The  compensation  payable  shall  be  a  per- 
centage of  full  compensation  proportionate  to  the  reduction  in  his 
earning  capacity. 

In  Puerto  Rico  disability  begins  on  the  date  on  which  the  laborer 
shall  present  himself  to  the  physician  for  treatment,  provided,  of 
course,  that  this  date  comes  after  the  seven-day  limit  during  which 
no  compensation  is  payable. 

There  is  in  the  New  Jersey  Law  a  provision  excluding  wilful  ex- 
posure to  occupational  diseases  by 

1.  Not  observing  the  rules  of  the  Department  posted  in  the  plant. 

2.  Not  truthfully  stating  the  case  to  the  employer  as  to  previous 
hazardous  employment. 

Medical  Board 

It  is  strongly  recommended  that  any  Act  passed  for  the  purpose  of 
compensating  those  incapacitated  from  occupational  diseases  shall  pro- 
vide for  the  creation  of  a  Medical  Board  as  an  integral  part  of  the 
administrative  body,  the  special  functions  of  which  Medical  Board 
shall  be: 

(a)  to  consider  questions  relating  to  occupational  effects  in  in- 
dividual cases ;  their  decision  as  to  medical  facts  to  be  regarded  as  final ; 

(b)  to  recommend  to  the  Department  of  Labor  and  Industry  the 
inclusion  of  occupational  effects  and  conditions  not  specifically  in- 
cluded in  the  language  of  the  Act ;  as  well  as  the  elision  of  minor  con- 
ditions which  might  be  interpreted  as  compensable  under  the  general 
provisions  of  the  Act ; 

(c)  in  the  event  that  the  provisions  of  the  Act  limit  the  filing  of 
claim  to  a  period  of  one  year  following  the  cessation  of  employment, 
the  Medical  Board,  upon  reference,  should  have  authority  to  give 
special  consideration  to  such  cases  as  may  appear  to  have  developed 
the  effects  of  occupation  after  the  expiration  of  a  one-year  period  and 
not  exceeding  two  years. 
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The  members  of  the  Commission  are  -unanimously  of  the  opinion 
that  however  the  bureau  or  board  having  to  do  with  the  administra- 
tion of  a  law  for  the  compensation  of  occupational  diseases  may  be 
constituted,  the  assistance  of  an  impartial  medical  board  would  be 
of  the  greatest  importance  and  advantage.  One  has  only  to  read  the 
decisions  handed  down  by  compensation  tribunals  as  well  as  court  de- 
cisions relating  to  the  validity  of  compensation  claims  to  realize  the 
large  number  of  absurdities  that  are  perpetrated  through  the  inability 
of  lay  officials  to  grasp  the  medical  complexities  involved.  Not  only 
does  the  lack  of  unbiased  medical  advice  defeat  the  ends  of  justice, 
but  the  fact  that  claimants  are  usually  given  the  benefit  of  a  doubt 
results  in  a  very  large  financial  burden  being  unjustly  placed  upon 
industry.  Doubts  are  easily  created  in  the  minds  of  those  not  familiar 
with  the  medical  complexities  involved  The  diagnosis  of  occupational 
diseases  and  the  correlation  of  the  type  and  intensity  of  exposure 
with  the  symptoms  developed  are  essentially  technical  and  medical 
problems. 

As  to  the  number,  qualifications,  and  manner  of  appointment  of  a 
Medical  Board,  there  may  be  considerable  latitude.  Three  well-qualified, 
full-time  medical  men  of  special  qualifications  and  experience,  with  a 
salary  sufficiently  attractive  to  retain  them  permanently  on  the  Board, 
might  be  adequate'  to  the  requirements.  An  alternative  might  be  one 
or  two  full-time  men  with  well-qualified  and  satisfactorily  paid  medical 
referees  in  various  parts  of  the  State,  giving  part-time  to  the  work  of 
the  Board. 

In  membership  on  tne  Medical  Board  should  be : 

(1)  A  physician  who  has  devoted  special  attention  to  industrial 
liygiene  and  public  health  and  who  would  be  competent  to  evaluate  the 
hazard  factors.  This  member  need  not  necessarily  have  any  clinical 
experience. 

(2)  It  seems  probable  that  by  far  the  largest  number  of  claims 
which  would  come  before  such  a  Board  would  be  for  Silicosis  and 
Miners'  Asthma.  There  should,  therefore,  be  a  member  or  a  number 
of  members  having  special  clinical  experience  with  these  two  conditions. 

(3)  One  or  more  members  with  general  clinical  experience  and  per- 
haps some  special  clinical  experience  and  some  knowledge  of  public 
health  work  or  industrial  medicine  such  as  would  come  from  experience 
with  workers  in  large  industrial  plants. 

The  appointment  of  such  a  Board  should  be  surrounded  by  such 
safeguards  as  would  insure  its  non-political  nature  and  a  permanent 
tenure  of  office.  The  appointments  might  be  made  by  the  Governor, 
or  by  the  Board  itself,  due  consideration  being  given  to  recommendations 
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made  by  such  bodies  as  The  Medical  Society  of  the  State  of  Pennsyl- 
vania, organizations  of  industrial  physicians,  other  industrial  organi- 
zations, and  labor  organizations. 

It  has  been  suggested  that  if  this  Board  acted  in  an  advisory  capacity, 
its  various  members  would  be  subject  to  cross-examination.  There  are 
at  least  three  precedents  in  various  State  Occupational  Disease  Laws 
which  do  not  indicate  that  this  is  correct. 

The  "Wisconsin  Law  provided  that  if  a  panel  physician  (one  of  a 
panel  selected  by  the  manufacturer)  is  not  deemed  to  have  impartially 
estimated  the  degree  of  permanent  disability  or  the  extent  of  temporary 
disability,  the  Commission  shall  have  power  to  cause  such  employe  to 
be  examined  by  a  physician  selected  by  the  Commission.  The  inference 
is  that  this  physician 's  opinion  Is  final. 

The  Ohio  Statute  specified  that  no  compensation  shall  be  paid  to  any 
claimant  on  account  of  any  occupational  diseases  or  accidents  unless  a 
medical  advisor  shall  have  examined  such  claimant  for  the  purpose  of 
determining  the  extent  of  such  disease  and  the  approximate  time,  place, 
and  cause  of  its  inception.  This  medical  advisor,  it  is  to  be  noted,  is 
not  subject  to  cross-examination. 

In  Massachusetts  there  is  a  provision  that  the  Department  or  'a  mem- 
ber thereof  may  appoint  a  duly  qualified,  impartial  physician  to  examine 
the  employe  and  report.  The  fee  for  this  service  is  Five  Dollars  and 
traveling  expenses,  but  the  Department  may  allow  additional  reasonable 
amounts  in  extraordinary  eases  and  the  insurer  is  required  to  reimburse 
the  Department.   These  examiners  are  not  subject  to  cross-examination. 

REPORT  OF  COMMITTEE  ON  SCOPE  AND  COST 

Your  Committee  on  Scope  and  Cost  has  endeavored  to  determine 
the  extent  of  the  effect  which  occupational  disease  legislation  would 
have  if  applied  to  Pennsylvania  industries;  the  cost  which  would  be 
incurred  thereby;  and  the  probable  economic  effect.  In  this  connec- 
tion it  has  been  necessary  for  us  to  carefully  stiidy  both  the  legislation 
and  the  experience  of  other  States,  and  with  the  aid  of  such  other 
statistical  and  actuarial  facts  as  have  been  made  available  to  us  from 
many  sources,  to  establish  a  basis  for  measuring  the  effect  of  such 
legislation  in  our  own  State. 

At  this  point,  it  is  important  to  note  that  we  have  been  unable  to 
find  any  record  of  a  report  covering  a  thorough  investigation  into  this 
question  prior  to  adoption  of  legislation  by  any  other  state.  "We,  there- 
fore, found  it  necessary  to  construct  our  own  plan  of  procedure  with- 
out the  aid  of  such  possible  prior  experience.  From  the  information 
received  by  us  it  appears  that  in  many,  if  not  in  most  cases,  the  legis- 
lation was  adopted  without  any  particular  attempt  to  measure  either 
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the  actual  extent  of  its  application  or  the  cost,  and  very  few  states 
appear  to  have  considered  it  necessary  to  differentiate  between  the 
peculiar  problems  of  disease  compensation  as  compared  with  those  of 
accident  compensation.  The  only  recent  reference  to  this  subject  is 
found  in  the  action  of  a  Commission  appointed  by  the  Governor  of 
Maryland  in  1930  and  which  reported  in  1931  as  to  the  advisability 
of  any  changes  which  might  be  made  in  the  Workmen's  Compensation 
Act  of  that  State.  The  conclusion  of  that  Commission  was  negative 
as  to  the  inclusion  of  compensation  for  occupational  diseases  and  the 
subject  was  not  referred  to  in  their  report. 

Primarily,  of  course,  the  studies  made  by  this  Committee  while 
general  in  character  in  so  far  as  the  experience  of  other  States  is  con- 
cerned, have  been  definitely  directed  in  a  very  particular  sense  by  the 
report  of  the  Medical  Committee  and  by  such  unanimous  conclusions 
as  have  already  been  reached  by  the  Commission.  For  example,  the 
scope  of  such  legislation  in  the  sense  of  the  extent  to  which  it  would 
apply  to  Pennsylvania  industry  is  dependent  in  a  large  sense  upon 
the  diseases  listed  for  consideration  and  the  precision  with  which  they 
are  defined.  And,  likewise,  any  estimate  of  the  cost  of  such  legisla- 
tion would  be  modified  by  the  degree  of  limitation  and/or  legal  pre- 
sumption indicated  for  the  Schedule  of  diseases  and  occupations. 
Discussion  of  these  matters  with  particular  reference  to  their  im- 
portance as  elements  in  oxu^  studies  will  be  made  later  on  in  our  report. 

The  structure  of  workmen's  compensation  legislation  in  the  United 
States  and  the  results  obtained  from  such  legislation  are  sometimes 
compared  with  the  structure  and  the  results  existent  in  Europe  and 
it  is  at  times  inferred  that  what  is  acceptable  in  Eui'ope  can  be  equally 
acceptable  in  the  United  States.  We  feel  that  that  inference  is  not 
entirely  safe,  for  the  social  influences  at  Avork  in  Europe  are  not  the 
same  as  those  at  work  in  the  United  States.  As  a  specific  and  an  im- 
portant example,  it  should  be  remembered  that  many  of  the  European 
countries  have  in  effect  a  somewhat  general  system  of  social  insurance 
and  that  where  such  a  system  is  in  effect  there  is  not  as  much  con- 
scious or  unconscious  urge  for  the  liberalization  of  workmen's  compen- 
sation legislation  as  there  is  in  the  United  States. 

Legislation  In  Other  States 

In  foreign  countries,  occupational  diseases  are  generally  compen- 
sated, and  have  been  in  some  instances  for  over  fifty  years.  For  ex- 
ample, Switzerland's  law  was  passed  in  1877  and  the  German  one  in 
1883.  Most  of  the  foreign  laws  give  a  schedule  of  diseases  for  which 
compensation  should  be  paid. 
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"General  Coverage"  laws  compensating  occupational  diseases  are 
in  force  in  California,  Connecticut,  Massacliusetts,  Missouri,  North 
Dakota,  and  Wisconsin. 

A  schedule  list  of  diseases  is  incorporated  in  the  following  states — 
the  number  of  diseases  compensated  are  in  parentheses — ;  Illinois  (3), 
Kentucky  (1),  Minnesota  (23),  New  Jersey  (10).  New  York  (27), 
Ohio  (21). 

A  second  column,  indicating  the  processes  or  occupations  in  which 
occurrence  of  the  disease  appears,  is  a  part  of  the  laws  of  Minnesota, 
New  York,  and  Ohio. 

There  is  a  separate  law  in  Illinois  covering  occupational  diseases 
not  part  of  the  "Workmen's  Compensation  Accident  Law. 

The  last  employer  is  held  responsible  following  the  English  pro- 
cedure, in  two  States,  Minnesota  and  New  York ;  in  those  States  he 
is  held  responsible  for  the  disability  but  may  appeal  to  the  Industrial 
Commission  for  a  distribution  of  the  cost  of  the  compensation  among 
other  employers. 

The  claim  must  be  filed  within  twelve  months  after  the  termination 
of  employment  in  Minnesota,  New  Jersey,  and  New  York,  again  fol- 
lowing the  English  procedure. 

The  responsibility  is  placed  upon  the  employe  in  cases  of  intoxica- 
cation  or  self-inflicted  injury  in  California  and  New  Jersey,  because 
of  the  incorporation  of  the  Act  in  their  Workmen 's  Conpensation  Law 
for  accidents. 

In  order  to  further  protect  the  employer,  an  untruthful  statement 
to  an  employer  in  regard  to  previous  experience  of  the  disease  places 
the  responsibility  upon  the  employe  in  Minnesota,  New  Jersey,  New 
York,  and  Ohio. 

A  physician  of  the  Compensation  Board  may  examine  the  individual 
claiming  compensation  in  Ohio  and  in  Massachusetts.  In  the  former 
State  an  autopsy  may  be  performed  by  a  medical  representative  of  the 
Industrial  Commission.  In  Wisconsin  an  employe  has  the  right  to 
choice  of  any  physician  on  a  panel  presented  by  the  Board. 

There  are  a  number  of  special  clauses  in  the  various  laws.  In 
Ohio,  an  employe  to  claim  compensation  must  be  a  resident  of  the 
State  for  a  period  of  ninety  days.  In  Minnesota,  provision  was  made 
that  no  disease  contracted  prior  to  the  enactment  of  the  law  was  to  be 
compensated. 

Not  Health,  Old  Age  or  General  Sickness  Insurance 

The  Committee  has  felt  that  its  field  of  inquiry  was  definitely  limited 
to  a  consideration  of  Workmen's  Compensation  and  that  its  field  did 
not  include  the  consideration  of  other  and  more  general  forms  of  social 
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insurance.  The  Committee  lias  consequently  intended  to  consider 
only  those  diseases  definitely  and  commonly  associated  with  industrial 
processes  and  only  those  characteristic  of  such  diseases  as  may  arise 
out  of  the  employe's  actual  performance  of  his  normal^  duties.  We 
recognize  and  wish  to  avoid  the  possibility  that  oecvipational  disease 
legislation,  either  by  law  or  by  administration  of  the  law,  may  be  so 
extended  as  to  cover  practically  all  manner  of  illnesses  with  which 
the  individual  employe  might  be  afflicted.  Under  such  conditions, 
compensation  would  become,  in  effect,  a  form  .of  health  insurance. 

Again,  compensation  for  occupational  diseases  might  readily  be  so 
developed  in  certain  industrial  communities  that  it  would  amount,  for 
all  practical  purposes,  to  old  age  compensation  or  to  insurance  against 
unemployment.  It  is  most  definitely  the  opinion  of  this  Committee 
that  every  precaution  should  be  taken  in  law  or  in  the  administration 
of  the  laAv  to  prevent  any  form  of  workmen's  compensation  from  being 

extended  or  diverted  into  fields  other  than  that  which  is  properly  its 
own. 

General  Law  or  Schedule 

One  of  the  major  questions  studied  by  the  Commission  early  in  its 
deliberations  was  whether  the  so-called  schedule  type  of  occupational 
disease  legislation  would  be  preferab''e  to  the  so-called  blanket  or  all 
inclusive  type.  The  Commission  decided  that  in  its  opinion  the  sched- 
ule type  would  be  preferable  for  the  following  reasons: 

In  a  disease  schedule  of  reasonable  length,  it  is  possible  to  include 
all  occupational  diseases  which  can  properly  be  considered  as  of 
real  importance  in  Pennsylvania. 

Employe,  employer  and  insurance  carrier  alike  will  have  a  reas- 
onably sound  and  definite  basis  for  mutual  understandings  as 
to  the  intended  scope  of  compensation. 

The  inclusion  of  a  schedule  is  an  aid  in  the  administration  of  an 
occupational  compensation  act. 

The  inclusion  of  a  schedule  provides  some  basis  for  pre-estimating 
the  cost  of  compensation  for  disease  disability. 

Quite  incidentally,  and  without  attaching  too  much  weight  to  pre- 
cedent, it  is  of  interest  to  note  that  the  schedule  plan  was  followed 
in  the  early  European  laws,  in  many  of  the  compensation  laws  of  South 
and  Central  America,  in  Great  Britain,  in  most  of  the  British  Domin- 
ions, in  all  of  the  Canadian  Provinces,  and  in  six  of  the  eleven  states 
in  the  United  States  in  which  the  Workmen's  Compensation  Act  has 
been  specifically  extended  to  include  any  occupational  diseases.  The 
twelfth  state  providing  occupational  disease  compensation  is  Ma.ssa- 
ehusetts,  in  which  the  wording  of  the  compensation  act  has  been  con- 
strued by  the  courts  to  include  occupational  diseases. 
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Perhaps  the  only  important  disadvantage  to  the  use  of  a  schedule 
of  diseases  is  the  fact  that  a  disease  not  now  considered  of  recognizable 
importance  may  become  of  relatively  great  importance  at  some  future 
date  because  of  a  change  in  industrial  process,  the  development  of  new 
industrial  processes,  or  the  introduction  into  the  state  of  large  indus- 
tries new  to  the  state.  It  is  felt,  however,  that  this  difficulty, 
if  it  be  a  difficulty,  is  not  insurmountable  and  that  certain  provisions 
of  the  report  of  the  Commission  will  provide  proper  offsetting  measures. 

As  to  the  general  coverage  laws,  it  is  to  be  noted  from  the  legal 
record  of  the  states  having  them,  that  the  coui-ts  have  been  compelled 
to  legislate  by  judicial  decision  in  the  place  of  the  Legislatures,  and 
not  with  unqualified  success.  In  Massachusetts,  for  example,  and  in 
Wisconsin  as  well,  the  feeling  is  general  that  the  law  is  still  open  to 
dispute  as  to  its  coverage  and  administration. 

Minnesota,  New  York,  and  Ohio  have  schedules  consisting  of  two 
parallel  columns,  Column  One  being  headed  ' '  Description  of  Diseases, ' ' 
and  Column  Two  being  headed  "Description  of  Process."  In  most 
instances.  Column  Two  has  evidently  been  intended  to  provide  a 
limitation  as  to  the  occupations  in  which  an  individual  must  have 
been  employed  if  the  disease  for  which  he  claims  compensation  is  to 
be  considered  occupational.  In  all  three  States  the  contracting  of  a 
scheduled  disease  by  an  employe  engaged  in  an  occupation  listed  in 
Column  Two  constitutes  prima  facie  evidence  of  employer  liability. 

The  reason  for  this  is  evident,  if  the  philosophy  underlying  exist- 
ing Workmen's  Compensation  legislation  is  considered.  Such  legis- 
lation is,  in  effect,  a  modification,  extensive  though  that  modification 
may  be,  of  the  old  Employers'  Liability  Laws.  It  still  leaves  with  the 
individual  employer  the  responsibility  for  the  compensation  of  those 
who  are  injured  because  of  being  in  his  employ.  In  view  of  this  fact, 
it  is  only  equitable  to  provide  a  reasonable  amount  of  protection  for 
the  employer  against  false  claims.  As  a  single  example  of  the  need 
for  such  protection,  it  is  known  that  there  are  on  record  a  large  number 
of  eases  of  lead  poisoning  involving  persons  not  connected  in  any  way 
with  the  handling  of  lead  or  lead  products  in  their  industrial  occu- 
pations. 

Description  of  Process 

Because  of  its  obvious  bearing  on  the  scope  and  therefore  the  cost 
of  compensation,  the  Committee  made  a  study  of  the  effect  of  includ- 
ing a  column  equivalent  to  "Description  of  Process"  in  any  new 
occupational  disease  legislation.  In  considering  that  question,  it  must 
be  recognized  at  the  start  that  the  usefulness  of  such  a  column,  in 
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assuring  proper  compensation  to  employes  oecupationally  injured  and 
in  providing  proper  compensation  to  employes  oecupationally  injured 
and  in  providing  proper  protection  to  employers  against  claims  for 
non-occupational  disability,  will  depend  upon  the  limitations  placed 
upon  such  a  column  and  upon  the  type  of  presumption  its  inclusion 
is  intended  to  infer. 

For  instance,  in  England,  if  an  employe  develops  a  scheduled 
disease  and  has  been  exposed  to  the  process  described  as  being  per- 
tinent to  that  disease,  the  legal  presumption  is  that  he  contracted  his 
disease  in  the  course  of  his  occupation.  If  an  employe  contracts  a 
.scheduled  disease  while  engaged  in  some  occupation  not  mentioned  in 
the  description  of  process  pertinent  to  that  disease,  the  burden  of 
proving  that  his  disease  is  of  occupational  origin  lies  with  the  work- 
man, although  he  is  not  barred  from  claiming  compensation  solely 
because  his  occupation  was  not  mentioned  in  the  appropriate  place  in 
the  schedule. 

The  Committee  fully  realizes  that  costs  will  be  alfeeted  by  the  limita- 
tion or  by  any  direct  or  implied  presumption  of  a  second  column  and 
by  the  interpretation  of  the  word  "hazardous."  This  latter  difficulty 
will  be  removed  if  there  is  a  Medical  Board  with  full  power. 

Tendency  to  Expand  Compensation  Legislation 

Although  Occupational  Diseases  should  be  considered  as  distinct 
from  accidents,  the  experience  of  the  State  in  this  latter  field  must 
be  borne  in  mind.  Certain  tendencies  therein  are  clearly  evident  in 
this  Commonwealth  as  well  as  elsewhere,  and  it  is  considered  probable 
that  similar  results  will  be  produced  if  provision  is  made  for  the  com- 
pensation of  Occupational  Disease  disability. 

This  Committee  believes  that  experience  has  generally  justified  the 
existence  of  Workmen's  Compensation  as  applied  to  accidental  injury 
as  a  social  and  as  a  business  measure.  It  feels  that  neither  employers 
nor  employes  would  desire  to  revert  to  the  conditions  preceding  the 
enactment  of  the  principle  of  compensation  into  statute  law,  nor  would 
desire  to  again  rely  on  employers'  liability  laws  for  the  compensation 
of  industrial  accidents.  Nevertheless,  there  is  ample  evidence  that  dur- 
ing the  past  few  years  insurance  carriers  have  found  in  Pennsylvania 
and  in  many  other  states  that  their  "Workmen's  Compensation  business, 
as  applied  to  accidents  or  to  diseases,  has  been  an  unprofitable  line. 
This  condition  also  applies  to  the  State  Insurance  Funds,  at  least  as 
far  as  the  last  few  years  are  concerned. 

The  indicated  compensation  insurance  rates  in  a  number  of  the 
more  important  industries  in  Pennsylvania  over  a  period  of  years 
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reflects  a  similar  tendency  for  compensation  costs  to  increase.  That 
tendency  is  shown  by  the  following  table — 

Indicated  Rates  in  Pennsylvania 
Payrolls  $10,000,000  and  Over  Per  Year 
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The  original  Pennsylvania  Workmen's  Compen.sation  Law  of  1915 
was  materially  liberalized  by  the  amendments  of  1919  and  of  1927. 
By  those  changes,  the  length  of  the  vraiting  period  was  reduced,  and 
the  amount  payable  as  compensation  was  increased.  In  addition,  there 
has  been  a  distinct  extension  of  the  Law  beyond  its  original  intent,  by 
the  decisions  of  the  Workmen's  Compensation  Board  and  of  the 
Courts. 

For  instance,  it  is  not  believed  that  the  original  intent  of  the  Work- 
men's Compensation  Law  in  Pennsylvania  was  to  include  within  its 
scope  compensation  for  disease  disability.  But,  there  are  at  least 
forty-eight  different  diseases  for  which  compensation  has  been  allowed, 
as  listed  in  the  following  pages.  Other  examples  of  the  extension  of 
Compensation  to  disability  for  diseases  are  shown  in  the  cases  of  Sin- 
cavage  v.  Philadelphia  and  Reading  Coal  and  Iron  Company^ — 
"Neurastheniac — inability  to  will  to  do  work,  caused  by  disease — total 
disability."  Workmen's  Compensation  Board  XII,  1927,  p.  475-6-7. 
McClay  v.  Keystone  Spinning  Mills  Company— "  anthrax — anthrax 
bacilli  getting  in  contact  with  the  body  is  violence."  W.  C.  Board 
XII,  1927,  p.  424-5. 
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Common  Law  Cases. 

In  some  industries  in  which  diseases  commonly  recognized  as  occupa- 
tional may  occur,  employers  have  made  special  provisions  for  the 
protection  of  their  workers,  and  to  provide  for  them  in  case  of  illness. 
In  some  instances,  wages  have  been  paid  for  the  period  of  disability, 
and,  in  others,  medical  care  has  been  provided.  In  some  of  these 
eases,  of  course,  the  interest  of  the  employer  in  the  welfare  of  his 
employes  may  be  due  to  his  desire  to  reduce  or  eliminate  the  possi- 
bility of  a  suit  at  Common  Law.  An  effort  has  been  made  to  deter- 
mine the  number  of  cases  brought  under  Common  Law  by  an  employe 
suffering  from  diseases  attributable  to  industry.  A  number  of  such 
cases  in  this  and  in  neighboring  jurisdictions  have  come  to  the  atten- 
tion of  the  Committee.  Very  recently  a  settlement  was  made  in  the 
amount  of  $8,000  to  a  man  who  had  manganese  poisoning.  A  rela- 
tively large  number  of  cases  in  New  Jersey  have  recently  been  com- 
pensated for  siMcosis.  It  is  estimated  that  Common  Law  suits  cover- 
ing silicosis  claims  in  the  United  States  now  amount  to  nearly  fifty 
million  dollars.  Court  eases  covering  radium  poisoning  in  New  Jersey 
were  matters  of  wide  newspaper  comment  several  years  ago.  Just  how 
general  or  wide  such  decisions  have  been,  this  Committee  was  unable 
to  learn.  However,  there  seems  to  be  a  growing  tendency  for  bring- 
ing suits  of  this  kind  and  for  juries  to  render  verdicts  favoring  the 
plaintiff  and  awarding  relatively  large  sums  for  damages.  On  the 
other  hand,  we  have  no  evidence  of  wide-spread  litigation  in  Penn- 
sylvania as  compared  with  other  industrial  states.  It  appears  that 
such  claims  are  much  more  common  in  states  having  laws  providing 
for  compensation  for  occupational  diseases  than  would  be  expected 
in  view  of  the  fact  that  they  have  such  legislation.  Ohio  is  an  excep- 
tion because  its  compensation  law  bars  common  law  recovery  against 
employers  complying  with  the  Act. 

Increasing  Costs  of  Compensation. 

As  affecting  compensation  in  general,  there  have  appeared  a  number 
of  other  tendencies  which  this  Committee  feels  should  be  weighed  in 
considering  any  new  compensation  legislation.  These  have  been  well 
summarized  in  a  statement  of  the  Industrial  Commission  of  Ohio, 
which  operates  the  State  Fund  of  that  State.  The  quotations  are 
from  the  Ohio  State  Insurance  Manual  of  Rules  and  Eates  No.  20, 
dated  1932,  Pages  4  to  11. 

The  average  compensation  cost  per  claim  has  developed  an  in- 
crease of  6.7%  during  the  last  year,  while  the  increase  of  1931 
over  1929  amounts  to  9.4%. 
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During  a  period  of  depression  when  the  injured  employe's  job 
is  not  available,  there  is  a  tendency  to  prolong  the  recovery  pe- 
riod into  the  period  of  unemployment.  This  is  presenting  a  seri- 
ous problem  to  the  Fund  and  demands  the  utmost  cooperation  of 
employers  and  attending  physicians  if  the  interests  of  these  bene- 
ficiaries with  meritorious  claims  arc  to  be  protected,  and  prevent 
the  increasing  of  rates  to  employers  to  a  point  that  will  seriously 
handicap  Ohio  industry. 

However,  there  has  developed  an  increasing  tendency  in  cost  of 
new  claims  as  well  as  older  claims  due  to  the  prolonging  of  the 
healing  period  and  tendency  to  over  stress  the  extent  of  disability. 

Attending  physicians,  hospitals  and  the  courts  have  contributed 
in  this  increasing  trend  which  is  of  great  concern. 

The  Fund  is  experiencing  an  abnormally  increasing  cost  per  claim 
in  compensation  to  the  injured  employe,  and  in  medical  cost  to 
attending  physicians,  nurses,  and  hospitals. 

There  is  a  marked  tendency  fOr  some  physicians  and  hospitals 
to  prolong  the  treatment  of  injured  workers,  and  unnecessarily 
require  special  nursing  services.  This  has  resulted  in  the  average 
medical  cost  per  claim  increasing  12%  during  the  past  year,  and 
an  increase  of  20%  over  1929. 

The  trend  of  reduced  wage  rates  becomes  a  factor  in  reducing 
the  premium  income  per  man  exposed  as  the  rates  are  based  upon 
the  payroll  of  the  employer,  while  the  benefits  do  not  decrease  in 
the  same  proportion. 

The  amount  of  payments  by  the  fund  on  claims  of  employes  of 
uninsured  employers  increased  15%  during  the  past  year. 

The  general  surplus  of  the  Fund  has  been  reduced  from  $2,117,- 
962.22  to  $750,568.-58  during  1931,  a  total  reduction  of  $1,367,- 
393.64,  thus  disclosing  the  serious  problem  to  which  the  Fund  is 
being  subjected.  This  condition  is  the  result  of  factors  accom- 
panying the  industrial  depression  which  is  giving  the  Work- 
men's Compensation  principle  throughout  the  entire  country  a 
severe  test  and  grave  concern  to  its  administrators. 

Due  to  the  various  factors  previously  referred  to,  it  has  been 
found  necessary  to  increase  the  average  basic  rate  level  approxi- 
mately 17%. 

Workmen's  compensation  rates  throughout  the  country  have 
been  increased.  Daring  the  past  year  rates  of  private  insurance 
carriers  in  other  states  have  been  increased  approximately  10%, 
and  private  carriers  of  Workmen's  compensation  insurance  are 
now  appealing  for  another  increase  of  25%  in  rates  due  to  the 
serious  emergency  presented  by  the  effect  of  the  industrial  de- 
pression upon  Workmen's  Compensation. 

The  experience  of  the  Pennsylvania  State  Fund,  from  1930  to  1932 
in  particular,  offers  similar  evidence.  The  cost  of  compensation  per 
accident  among  commercial  employers  has  risen  from  $42  to  $53  per 
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ease,  and  in  the  coal  industry  it  has  risen  from  $103  to  $174  per 
accident  reported.  For  the  Anthracite  coal  industry  alone,  the  pure 
premium  (by  which  is  meant  the  losses  paid  in  relation  to  audited  pay- 
roll) has  risen  from  $1.38  in  1922  to  $4.34  in  1931.  In  the  bituminous 
industry,  the  pure  premium  has  risen  from  $1.40  in  1922  to  $3.78  in 
1931.  These  increases  are  due  in  some  part,  of  course,  to  the  liberali- 
zation of  the  law.  Similar  figures  available  for  other  industrial  states 
indicate  a  similar  condition. 

This  question  of  cost  is  a  matter  of  prime  importance.  The  Com- 
mittee recognizes  that  the  continuance  and  proper  working  of  a  com- 
pensation system  has  a  direct  relation  to  the  burden  of  cost  imposed 
by  that  system.  The  Committee  has  had  its  attention  drawn  to  the 
fact  that  there  has  been  a  continuous  increase  in  the  cost  of  compen- 
sation under  the  Pennsylvania  act  since  1916.  This  increase  is  made 
perfectly  clear  from  an  examination  of  insurance  rates  covering  dilfer- 
ent  forms  of  employment.  It  has  been  suggested  that  this  increase 
has  been  due  to  changes  in  the  legislation,  to  interpretation  of  that 
legislation  and  currently,  at  least,  to  a  reduction  and  disorganization 
of  payrolls.  It  is  not  the  purpose  of  the  Committee  to  endeavor  to 
determine  the  point  at  which  the  cost  of  compensation  will  tend  to 
break  down  its  operation.  Nevertheless,  it  is  obvious  that  there  is 
such  a  point  and  this  thought  must  be  taken  into  consideration  in 
connection  with  the  extension  of  compensation  legislation  to  cover 
occupational  diseases. 

Danger  of  Racketeering. 

Vfe  have  previously  referred  to  some  of  the  factors  responsible  for 
the  trend  upward  in  the  cost  of  compensation  for  accidental  injury 
and  to  the  fact  that  these  same  factors  may  tend  to  have  a  similar 
effect  upon  the  cost  of  compensation  for  occupational  disease  dis- 
ability, unless  carefully  and  properly  limited.  There  is  another,  per- 
haps a  more  insidious,  and  certainly  an  equally  important  factor  which 
we  have  not  previously  mentioned.  We  refer  to  the  racketeering 
which  is  reputed  to  exist  in  relation  to  and  as  an  outgrowth  of  Work- 
men's Compensation  in  certain  states.  As  a  recent  indication  of  this 
abuse  in  the  Workmen's  Compensation  field,  the  following  quotation 
from  the  New  York  Times  for  December  23,  1932,  is  pertinent: 

"Albany,  N.  Y.  Dec.  22 — Governor  Roosevelt  announced  today 
that  he  had  turned  over  to  the  New  York  Academy  of  Medicine 
for  recommendations  and  suggestions  from  a  orofessional  stand- 
point a  special  report  on  medical  abuses  in  compensation  cases 
submitted  to  him  by  the  Committee  to  Review  Medical  and  Hos- 
pital Problems  in  connection  with  Workmen's  Compensation  In- 
surance, appointed  by  him  earlv  last  year. 
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"The  report  was  filed  with  Governor  Roosevelt  by  Howard  S. 
Cullman,  chairman  of  the  General  Committee,  and  by  Dr.  Adrian 
V.  S.  Lambert,  chairman  of  the  subcommittee  on  medical  prob- 
lems. An  accompanying  letter  signed  by  Mr.  Cullman  and  Dr, 
Lambert  stated  that  the  data  contained  in  the  report  furnished 
'uncontroverted  evidence  of  existing  rackets'  in  workmen's  com- 
pensation in  cases  that  should  be  eliminated  at  the  earliest  pos- 
sible moment  and  urged  the  immediate  appointment  of  a  'com- 
missioner under  the  Moreland  Act'  with  full  power  of  subpoena 
and  with  the  command  of  necessary  funds,  '  to  clarify  the  present 
iniquitous  and  insidious  system'  and  to  'strengthen  the  intent 
and  operation  of  the  workmen's  compensation  act  for  the  benefit 
of  those  injured  in  industry,  as  well  as  for  the  benefit  of  industry 
itself.' 

"Governor  Roosevelt,  in  a  letter  to  the  New  York  Academy  of 
Medicine,  stated  that  he  'heartily  concurred  in  the  statement 
of  Mr.  Cullman  and  Dr.  Lambert  that  the  commercialization  of 
human  health  and  happiness  and  medical  racketeering  have  no 
place  in  any  social  order. '  ' ' 

It  is  obvious  that  the  racketeering  existent  in  the  general  field  of 
Workmen's  Compensation  can  readily  be  extended  to  include  the  field 
of  compensation  for  occupational  disease  disability — in  fact  the  danger 
is  infinitely  greater. 

Besponsihility  Between  Several  Employers. 

One  matter  which  the  Committee  feels  is  of  major  importance  in  the 
planning  of  any  legislation  looking  to  compensation  for  occupational 
diseases  and  as  having  a  direct  bearing  on  cost  is  that  of  determining 
the  responsibility  for  compensation  between  or  among  employers  in 
those  cases  in  which  an  employe  has  worked  for  more  than  one  em- 
ployer within  the  number  of  years  which  can  reasonably  be  assumed 
to  cover  the  development  of  the  disease  from  which  he  is  suffering. 
It  must  be  remembered  that  disability  from  disease,  unlike  disability 
from  accident,  may  not  develop  for  a  number  of  months  and  in  the 
case  of  at  least  several  diseases  may  not  develop  for  a  number  of 
years.  By  the  time  there  is  actual  disability,  the  chain  of  causes 
leading  to  disability  may  be  very  much  obscured,  and  the  obscurity 
may  have  been  increased  by  one  or  more  changes  of  employer  within 
a  given  occupation  or  by  one  or  more  changes  of  occupation  itself. 
Even  if  an  individual  has  worked  for  a  given  employer  continuously 
over  a  period  greater  than  the  recognized  normal  exposure  period  for 
a  given  occupational  disease,  unless  that  employer  has  been  self-insured 
throughout  that  entire  period,  or  has  been  insured  in  some  one  insur- 
ance company  throughout  that  entire  period,  there  will  remain  the 
necessity  for  determining  the  actual  time  in  which  disability  was 
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created  and  the  actual  responsibility  or  relative  rasponsibility  for  the 
payment  of  an  award  for  sneh  disability.  This  problem  is  by  no  means 
easy  of  equitable  sohition. 

Wage  Earners  and  Wages  in  Pennsylvania. 

We  are  told  by  the  Department  of  Labor  and  Industry  that  the 
total  number  of  gainful  workers  in  Pennsylvania  in  1929  was  3,722,428. 
Of  that  total  about  3,000,000  were  industrial  wage  earners,  the  balance 
being  engaged  in  agriculture,  interstate  commerce,  domestic  service 
and  casual  service.  From  the  same  source  we  understand  that  the 
total  of  3,000,000  industrial  workers  included  about  300,000  wage 
earners  in  anthracite  and  bituminous  mining  of  which  about  162,000 
were  in  the  anthracite  fields  and  about  135,000  were  in  the  bituminous 
fields. 

Deducting  a  total  of  300,000  in  the  coal  mining  industry  from  a 
grand  total  of  3,000,000  industrial  wage  earners  would  leave  a  total  of 
2,700,000  non-mining  industrial  workers.  The  Bureau  of  the  Census 
reported  for  1929  a  total  of  1,014,046  average  wage  earners  for  the 
year  in  the  Manufacture  Classifications.  The  same  authority  reported 
total  wages  in  the  Manufacture  Classifications  for  1929  of  $1,379,- 
444,293.  The  Department  of  Labor  and  Industry  supplied  us  with 
wage  earner  and  wage  statistics  for  1929  covering  a  total  of  257,256 
wage  earners  in  54  census  classifications,  most  of  which  woiild  come 
within  the  census  of  "Manufactures."  The  wages  for  those  54  classi- 
fications for  1929  totalled  $372,000,000.  On  a  purely  approximate 
basis,  therefore,  the  census  figures  would  indicate  that  the  total  non- 
mining  industrial  payroll  in  Pennsylvania  1929  was  about  $3,670,- 
000,000  and  the  statistics  furnished  by  the  Department  of  Labor  and 
Industry  would  indicate  a  similar  figure  of  $3,910,000,000.  Still  on 
an  approximate  basis,  therefore,  the  data  available  would  indicate  a 
total  non-mining  industrial  payroll  of  about  $3,750,000,000  for  1929. 

Cost  Experience  in  Other  States. 

There  are  no  statistics  pertaining  to  actual  occupational  disease  dis- 
ability in  Pennsylvania  which  can  be  used  as  a  measure  of  the  probable 
cost  to  Pennsylvania  if  certain  occupational  diseases  are  made  com- 
pensable. It  was  therefore  initially  considered  necessary  to  turn  to 
the  statistics  of  S'ta,tes  in  which  occupational  disease  disability  is  com- 
pensated. Feeling  that  perhaps  the  most  representative  results  could 
be  obtained  from  such  a  procedure,  this  Committee  considered  pri- 
marily the  States  of  New  York,  New  Jersey,  Connecticut,  Massachu- 
setts, Ohio,  Wisconsin,  Illinois,  and  Minnesota. 
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"We  have  not. been  able  to  obtain,  from  any  State,  a  complete  ana- 
lytical report  of  the  results  of  the  operation  of  its  occupational  disease 
compensation  law.  By  a  complete  report  we  would  mean  one  includ-. 
ing  statements  as  to  the  division  by  industries  of  the  number  of  em- 
ployes exposed  to  speeifie  potential  occupational  disease  hazards,  the 
percentage  relationship  of  such  exposed  employes  to  the  total  number 
of  employes  by  industries,  and  the  variation  within  a  given  industry 
in  the  percentage  of  the  total  employes  exposed  to  the  hazards  ex- 
istent in  that  industry. 

In  considering  comparisons  with  the  occupational  disease  experience 
of  other  states,  the  following  data  is  of  interest.  The  figures  were 
taken  from  the  reports  of  the  U.  S.  Bureau  of  the  Census  for  Manu- 
factures in  1929. 

Average  number 
State  wage  earners  "Wages 

Connecticut  251,8G1  $  328,8(55,412 

Massachusetts  557,494  694,805,312 

New  Jersey  442,328  610,596,378 

New  York  1,105,966  1,650,378,858 

Ohio  741,143  1,102,166,499 

Pennsylvania  1,014,046  1,379,444,293 

A  crude  comparison  could  be  made  solely  on,  the  basis  of  the  total 
number  of  industrial  workers  in  the  various  States  under  considera- 
tion. In  other  words,  if  occupational  disease  compensation  is  costing 
so  many  dollars  in  New  York,  witli  an  industrial  population  of  so 
manj'  millions,  a  comparison  could  be  made  on  the  basis  of  the  rela- 
tive number  of  workers  in  Pennsylvania.  It  is  obvious  that  such  a 
comparison  would  disregard  the  differences  existing  between  the  tj'pes 
of  industries  in  tlie  two  States,  between  the  relative  numbers  of  work- 
ers engaged  m  various  specific  industries,  and  particularly  between 
the  relative  numbers  engaged  in  those  industries  in  which  there  may 
exist  an  occupational  diseai^e  hazard. 

On  the  basis  of  compensation  and  medical  expense  representing  the 
usual  60%  of  the  premium  paid  by  industry,  and  making  due  allow- 
ance for  the  difference  in  the  number  of  Avage  earuers  and  in  the 
benefit  levels,  the  Ohio  figures  for  1929  represent  for  Pennsylvania 
Manufacturing  Classifications,  an  expense  of  over  $260,000  while  the 
1931  figures  for  Ohio  indicate  a  relative  Pennsylvania  expense  of 
about  $342,000.  Taking  the  New  Jersey  figures  for  1929  as  a  basis, 
the  indicated  occupational  disease  cost  for  Pennsylvania  is  about  $550,- 
000,  while  the  New  Jersey  costs  for  1931  indicate  a  Pennsylvania  cost 
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of  over  $1,000,000.  None  of  these  figures  inchide  compensation  for 
silicosis  or  miners'  astlima,  botla  of  which  are  included  in  the  disease 
schedule  of  the  Medical  Committee. 

The  Committee  realizes  that  figures  from  other  States,  because  of 
variations  in  nomenclature  and  because  of  differences  in  statistical 
method  are  probably  not  fully  comparable;  nevertheless,  it  feels  that 
these  additional  figures  should  be  submitted  and  considered  in  con- 
nection with  its  estimates  of  the  cost  to  Pennsylvania  industry.  It 
should  be  borne  in  mind  in  considering  these  figures  that  they  appear 
to  be  in  each  instance  the  amount  of  compensation  and  medical  bene- 
fits paid,  and  not  the  cost  of  compensation  to  industry.  The  Com- 
mittee has  been  unable  to  secure  accurate  definitions,  and  there  is 
without  doubt  a  variation  in  the  classifications  of  the  various  States. 

There  are  wide  differences  as  between  the  States  in  the  percentage 
!f  paid  for  occupational  disease  in  relation  to  the  total  amount  paid  for 
compensation.  For  example,  the  reported  experience  of  New  Jersey 
in  the  payment  of  compensation  in  occupational  disease  cases  indicates 
that  such  payment  has  been  about  3.75  per  cent  of  the  total  payments 
for  workmen's  compensation.  In  Ohio  the  payments  have  averaged 
slightly  more  than  one  per  cent.  Estimates  received  from  Wisconsin 
and  California  indicate  that  the  payments  run  about  the  latter  figure. 
New  York  reports  one-third  of  one  per  cent  in  1929. 

The  following  table  shows  the  Ohio  expenditures  over  a  period  of 
years : 

Report  of  Ohio  Industrial  Commission  for  disbursement  covering  all 

classes  of  benefits 


Per  cent 

Occupational 

Disease 

Year 

Accidents 

Diseases 

of  Total 

1931 

$15,349,007 

$185,346 

1.2 

1930 

15,457,520 

170,041 

1.1 

1929 

15,530,753 

140,802 

0.9 

1928 

13,414,428 

149,971 

1.2 

As  another  example,  the  Committee  submits  these  figures  from  New 
Jersey  for  the  years  stated;  1929,  compensation  awarded  $160,328,  and 
medical  costs  reported  in  80  cases  out  of  a  total  of  203  cases,  $6,397 ; 
1930,  compensation  awarded  $175,390,  and  medical  costs  in  88  out 
of  272  cases  $21,006;  and  in  1931,  compensation  awarded  $287,258 
and  medical  costs  in  73  out  of  297  eases  $10,751.  The  medical  costs 
are  unreported  in  the  balance  of  the  cases  and  may  not  be  complete 
in  the  cases  reported.  Realizing  the  reduction  of  employment  in  1931 
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as  compared  with  1929,  the  Committee  fails  to  understand  the  increase 
in  dollar  cost  except  on  the  basis  of  the  general  indication  that  disease 
compensation  cost  is  rising  rapidly. 

Considering  the  number  of  claims,  rather  than  cost,  the  percentage 
of  occupational  disease  claims,  to  total  claims,  in  various  States,  is 
shown  by  the  following  data : 


Calif. 

Mass. 

N.  .7.* 

N.  Y. 

Ohio 

Minn. 

Wise* 

1927 

1.3 

1.3 

0.4 

0.3 

0.6 

1928 

1.5 

1.6 

0.6 

0.3 

0.8 

1929 

1.6 

1.8 

0.7 

0.3 

2.1 

0.7 

1.8 

1930 

1.8 

2.9 

1.0 

Your  Committee  has  been  unable  to  reconcile  these  percentages, 
which  vary  from  three-tenths  of  one  per  cent  to  two  and  nine-tenths 
per  cent  in  the  seven  states,  but  the  upward  trend  is  well  defined. 

On  the  whole,  disease  claims  appear  to  cover  more  days  of  disability 
that  do  those  of  accidents,  as  is  shown  by  the  following  table  giving 
average  days  per  claim  awarded,  including  permanent,  partial,  and 
total  disabilities  and  deaths. 


Days  Per 

Claim 

Accidents 

Disease 

 1929  

151 

189 

Minnesota   

 1929  

161 

108 

 1929  

201 

588 

 1929  

156 

168 

 1929  

121 

204 

Again,  the  Committee  is  unable  to  reconcile  these  differences. 


Comparative  Incidence 

In  attempting  to  estimate  the  probable  extent  of  occupational  disease 
in  Pennsylvania,  your  Committee  has  attempted  to  estimate  the  in- 
cidence of  occupational  disease  in  Pennsylvania  as  deduced  from  the 
occurrence  of  occupational  disease  compensated  in  other  States.  If 
the  ratio  of  disease  incidence  to  the  total  number  of  employes  classi- 
fied in  industry  in  Illinois  and  New  York  is  applied  to  Pennsylvania, 
we  find  that  the  number  of  cases  of  compensable  occupational  disease 
in  1930  would  have  been  397  if  the  Illinois  experience  were  used  as  a 
basis,  and  527  if  the  New  York  experience  had  been  the  criterion.  It 
should  be  borne  in  mind  that  only  three  diseases  are  compensated  in 
Illinois  against  27  in  New  York. 


♦For  calendar  year.    Figures  for  other  states  cover  fiscal  year  ending  June  80. 
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Comparative  Estimate  On  Classification  Basis 

From  a  competent  source,  it  was  learned  that  there  are  on  the  order 
of  one  hundred  and  twenty-three  industrial  occupations  in  which  it  is 
anticipated  that  occupational  disease  can  occur  to  a  serious  degree. 
It  is  felt  that  those  particular  industrial  classifications  will  probably 
embrace  in  their  total  all  of  the  major  occupational  classifications  includ- 
ing potential  occupational  disease  exposure  in  Pennsylvania  with  the 
exception  of  coal  mining.  From  the  standpoint  of  Pennsylvania,  it  is 
of  the  greatest  importance  to  note  that  exception. 

The  Committee  felt  that  if  it  could  determine,  for  each  of,  say,  Ave 
states,  the  actual  cost"  of  properly  compensated  occupational  disease 
disability  for  each  of  these  one  hundred  and  twenty-odd  industrial 
occupations,  if  it  could  determine  for  each  of  those  occupations  the 
number  of  employes  and/or  the  payroll  for  each  such  occupation  in 
Pennsylvania  in  a  comparable  year,  it  could,  by  comparison,  set  up  for 
each  of  the  industrial  occupations  an  estimate  of  the  cost  of  occupational 
disease  compensation  in  Pennsylvania,'  and  that  the  total  of  such 
amounts  so  set  up  would  be  fair  measure  of  the  probable  cost  of  occupa- 
tional disease  compensation  in  this  state. 

The  Committee  asked  for  the  assistance  of  five  states  in  this  research, 
and  specifically  for  the  data  which  it  Avould  need  if  it  were  to  make  a 
comparison  on  the  foregoing  basis.  The  states  to  which  inquiry  was 
made  were  unable  to  supply  sufficient  statistical  information,  and  the 
committee  was  therefore  forced  to  abandon  a  proper  and  promising  line 
of  inquiry. 

Direct  Estimate  On  Classification  Basis 

The  Committee  turned  to  an  occupational  disease  compensation 
rating  plan  recently  developed  by  the  National  Council  on  Compensa- 
tion Insurance  and  resulting  from  an  engineering  and  underwriting 
investigation  of  occupational  disease  costs  which  had  extended  over  a 
period  considerably  in  excess  of  a  year.  That  plan  contemplates  a  fiat 
occupational  disease  coverage  rate,  applicable  to  all  industrial  classifica- 
tions, plus  a  specific  occupational  disease  coverage  rate,  applicable  to 
certain  definite  industrial  classifications,  both  to  be  in  addition  to  the 
rate  existing  for  accidental  injuiy  coverage.  The  amount  of  the  specific 
occupational  disease  rate  proposed  varies  for  the  different  occupational 
classifications  and  depends  upon  the  type  of  disease  to  which  the  workers 
may  be  exposed,  the  estimated  severity  of  that  exposure  and  the  esti- 
mated percentage  of  the  total  employes  exposed  in  a  given  occupation. 
The  plan  proposed  by  the  National  Council  is,  in  effect,  a  projection 
of  the  insurance  carriers'  experience  in  occupational  disease  compen- 
sation costs.  It  is  understood  to  be  an  attempt  to  measure,  in  the 
light  of  past  experience  the  probable  occupational  disease  compen- 
sation costs  of  today,  taking  into  account  the  fact  that  the  cost  of  com- 
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peiisation  for  occupational  disease  disability  has  been  rising  steadily 
in  the  last  several  years. 

If  we  could  obtain,  for  the  latest  statistical  year,  the  wage  earners' 
payroll  in  Pennsj^lvania  for  each  of  the  one  hundred  and  twenty-three 
industrial  classifications  included  in  the  National  Council  plan,  it 
would  be  possible  for  us  to  estimate  the  total  specific  compensation  prem- 
ium increase,  as  well  as  the  total  flat  occupational  disease  compensation 
premium  increase,  which  would  be  produced  if  that  plan  were  put  into 
effect  in  Pennsylvania.  Such  a  procedure  could  not  be  expected  to  pro- 
vide, of  itself,  an  extremely  accurate  or  a  necessarily  complete  measure 
of  the  cost  to  Pennsylvania  if  occupational  disease  disabilities  are  made 
compensable,  but  it  could  be  expected  to  provide  a  reasonably  logical 
index  of  the  relative  importance  of  the  costs  which  may  be  added  to 
present  compensation  costs  in,  especially,  the  manufacturing  industri&s. 

Despite  the  fact  that  about  one-half  of  the  industrial  payroll  in 
Pennsylvania  is  self -insured,  this  procedure  would  not  give  rise  to  any 
very  serious  error  because  the  self-insured  payroll  includes  primarily 
mining,  railroads,  oil  refining  and  other  industries  Avhich  are  not  in- 
cluded in  the  occupational  disease  plan  of  the  National  Council. 
Further,  a  manufacturer's  cost  for  occupational  disease  compensation 
will  not  be  greatly  difiierent  whether  he  be  self-insured  or  carrier- 
insured. 

Proceeding  along  the  lines  mentioned  above,  we  submitted  to  the 
Department  of  Labor  and  Industry  of  Pennsylvania  a  list  of  the  one 
hundred  and  twenty-three  so-called  ' '  manual ' '  classifications,  with  the 
request  that  that  Department  give  us  the  number  of  firms,  the  number 
of  wage  earners  and  the  amount  of  wages  for  the  calendar  year  1929, 
that  year  being  chosen  because  it  was  the  most  recent  for  which  general 
statistics  are  available. 

The  Pennsylvania  statistics,  so  far  as  classifications  are  concerned, 
follow  the  practice  of  the  United  States  Census  Bureau.  It  was  there- 
fore, necessary  to  establish  a  correlation  between  the  "manual"  classi- 
fications and  the  census  classifications.  The  Department  of  Labor  and 
Industry  did  not  find  it  possible  to  effect  such  a  correlation  in  every 
instance.  The  attempted  correlation  resulted  in  a  grouping  of  some  of 
the  "manual"  classifications  in  single  census  classifications  and  a  re- 
duction in  the  total  number  under  consideration  for  Pennsylvania  to 
one  hundred  and  five.  Of  that  number,  the  Department  of  Labor  and 
Industry  was  able  to  give  us  statistics  on  fifty-four,  and  figures  cover- 
ing one  more  were  secvu'ed  from  another  source. 

The  total  number  of  wage  earners  included  in  the  fifty-five  classifica- 
tions was  262,256.  The  payroll  involved  was  about  $375,000,000,  this 
being  about  ten  per  cent  of  the  total  non-mining  industrial  payroll  for 
1929.    Applying  the  specific  occupational  disease  coverage  rates  pro- 
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posed  by  the  National  Council  to  each  of  the  fifty-five  classifications 
indicated  a  total  specific  occupational  disease  rate  increase  chargeable 
by  those  classifications  of  approximately  $547,000  per  year.  The  flat 
all-classification  occupational  disease  rate  is  not  included  in  the  esti- 
mate of  $547,000,  but  was  separately  estimated  as  is  later  detailed 
herein. 

The  fifty-five  classifications  producing  an  estimated  occupational 
disease  charge  of  $547,000  a  year  are  approximately  one-half  of  the  one 
hundred  and  five  classifications  identified  by  the  Pennsylvania  Depart- 
ment of  Labor  and  Industry.  In  the  face  of  lack  of  statistics  as  to 
the  number  of  wage  earners  and  as  to  the  1929  wages  in  the  remaining 
one-half  of  these  classifications,  we  can  perhaps  do  no  better  than  to 
assume  that  the  occupational  disease  cost  indicated  by  actual  calcula- 
tion would  be  a  pro-rata  share  of  that  applicable  to  the  total  of  one 
hundred  and  five  classifications.  It  is  properly  admitted  that  such  a 
■procedure  is  purely  a  matter  of  assumption,  but  there  is  no  more  defi- 
nite basis  on  which  to  proceed.  On  that  assumption  then,  the  total 
indicated  specific  occupational  disease  cost  applicable  to  definite  in- 
dustries, and  not  including  mining,  would  be  $1,045,000  per  year. 

With  a  few  relatively  minor  exceptions,  the  classifications  included 
in  the  National  Council  occupational  disease  plan  can  properly  be 
included  in  the  census  classifications  constituting  "manufacture." 
The  estimated  occupational  disease  charge  is  therefore  properly  compar- 
able, not  with  the  total  industrial  payroll  of  the  State,  but  with  the 
total  wage  earners'  payroll  for  the  "manufacture"  classifications  of  the 
census,  plus  the  wage  earner  payroll  for  eight  non-manufacture  classi- 
fications included  in  the  National  Council  plan  for  which  the  Depart- 
ment of  Labor  and  Industry  svipplied  statistics.  The  wages  for  the 
eight  non-manufacture  classifications  total  $25,431,817  made  up  as 
follows : 

Mining,  iron  $  542,000 

Mining,  no  coal  (surface  and  shafts)  452,600 
Quarries,  crushed  stone  4,311,700 
Quarries,  (not  otherwise  classified)  5,286,900 
Sand  and  gravel  digging  2,330,900 
Shaft  sinking  3,414,250 
Stone  cutting  and  polishing  estimated  2,000,000 
Subway  construction  7,093,467 


$25,431,817 

The  United  States  Department  of  Commerce  in  its  1929  census  of 
manufacture  for  Pennsylvania,  reports  total  wages,  exclusive  of  sal- 
aries, amounting  to  $1,379,444,293.  The  total  payroll  to  which  the 
estimated  occupational  diseases  charge  should  be  related  is  therefore 
$1,404,876,110.    For  that  amount  of  wages,  the  flat  occupational  dis- 
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ease  charge  of  one  cent  per  hundred  dollars  of  payroll  proposed  by 
the  National  Council  would  amount  to  about  $140,000  per  year.  We 
have  previously  estimated,  on  the  basis  of  the  National  Council  plan 
and  exclusive  of  this  one  cent  charge,  a  specific  occupational  disease 
cost  amounting  to  $1,045,000.  Adding  the  $140,000  produces  a  total 
estimated  cost  of  $1,185,000.  That  total  is  equivalent  to  an  average 
cost  for  occupational  disease  compensation  of  about  8.4  cents  per  hun- 
dred dollars  of  payroll  reported  for  the  "]nanufacture"  classifications 
plus  the  eight  "non-manufacture"  classifications. 

The  average  manual  compensation  rate  for  insured  risks  in  Pennsyl- 
vania for  policy  year  1928  was  about  89?^  for  the  Manufacturing 
Classifications  alone  and  was  about  950  for  the  Manufacturing  Classi- 
fications plus  the  Mining  and  Quarrying  Classifications.  For  policy 
year  1929,  the  average  manual  rates  were  respectively  880  and 
940.  The  total  estimated  cost  for  occupational  disease  compensation 
will,  therefore,  mean  an  average  increase  of  about  8.84%  in  compensa- 
tion costs  if  the  950  figure  for  policy  year  1928  is  used  as  a  basis.  In 
some  manufacturing  classifications  the  estimated  increase  will  be  as 
high  as  seventy  per  cent,  in  others  as  low  as  one  per  cent. 

It  is  recognized  that  this  is  at  best  an  incomplete  presentation  of 
the  picture  of  cost  to  industries  other  than  mining  if  certain  specific 
occupational  diseases  are  made  compensable  in  this  State.  The  esti- 
mates made  do  include  an  allowance  for  compensation  for  silicosis  in 
industries  other  than  mining,  but  it  must  be  borne  in  mind  that  the 
experience  in  other  states  with  silicosis  compensation  has  indicated 
that  such  compensation  is  extremely  costly  as  the  following  figures 
show. 

In  the  quarrying  classifications  and  for  policy  years  1925  to  1929 
inclusive,  the  compensation  pure  premium  (losses  in  relation  to  pay- 
roll) for  five  representative  states  not  compensating  for  silicosis  (Ala- 
bama, Indiana,  Maine,  Texas,  and  Virginia)  can  be  represented  by  the 
figure  629,  whereas  for  four  representative  states  compensating  for 
silicosis  (California,  Connecticut,  Massachusetts  and  Wisconsin)  the 
comparable  figure  is  935.  In  other  words,  on  a  common  benefit  level,  the 
losses  per  unit  of  payroll  in  the  silieosis-compensational  group  of  states 
averaged  148  per  cent  of  those  in  the  non-silicosis  compensating  group. 
The  total  payroll  involved  in  the  five  year  period  was  about  $50,000,- 
000.  The  states  selected  were  those  reporting  the  greatest  payrolls, 
with  a  minimum  of  about  $3,000,000  for  the  five  years. 

Cost  To  The  Mining  Industry 

The  schedule  of  diseases  suggested  in  the  report  of  the  Medical  Com- 
mittee includes  chronic  incapacitating  miners'  asthma  and  silicosis. 
Neither  of  these  diseases  is  included  in  the  schedule  of  occupational 
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diseases  in  any  state  which  operates  on  a  schedule  basis.  It  is,  we  be- 
lieve, almost  impossible  to  determine  with  any  degree  of  accuracy  the 
compensation  cost  which  will  have  to  be  met  by  the  anthracite  indus- 
try alone  if  miners'  asthma  and  silicosis  are  made  compensable  in  Penn- 
sylvania. It  is,  however,  indicative  that  several  of  the  larger  anthra- 
cite mine  operating  companies  estimate  that  the  passage  of  occupa- 
tional disease  legislation  of  this  character  would  add  to  their  compen- 
sation costs  an  amount  equal  to  two  and  one-half  to  three  times  their 
present  costs.  One  of  the  coal  companies  estimates  that  the  inclusion 
of  miners'  asthma,  alone,  would  add  over  $2,000,000  a  year  to  its  com- 
pensation costs,  because  it  is  felt  that  such  compensation  would,  in 
effect,  become  unemployment  and  old  age  insurance.  On  the  latter 
basis,  estimates  for  the  anthracite  industrv  run  very  high,  some  figures 
given,  ranging  from  12  to  15  million  dollars  per  year.  These  figures 
are  quoted  for  what  they  may  be  worth  and  not  as  estimates  of  the 
Committee. 

Summary  and  Conclusion 

The  Committee  is  of  the  opinion  that  if  occupational  disease  disa- 
bility is  to  be  compensated,  the  legislation  should  provide  that — 

(1)  The  disability  is  actual  and  well  defined. 

(2)  The  source  of  the  disability  is  actually  in  the  industry  and 
occupation  in  which  the  person  alleging  disability  has  been  em- 
ployed. 

(3)  The  responsibility  for  disability  be  fairly  fixed  on  a  specific 
employer  or  be  fairly  apportioned  among  several  employers. 

(4)  The  administration  of  the  law  be  made  sufficiently  definite 
and  be  so  safeguarded  as  to  limitations  that  the  cost  of  compensa- 
tion can  be  estimated  in  advance  and  that  the  insurance  principle 
can  be  applied  to  such  compensation. 

The  Committee  offers  no  definite  statement  as  to  the  probable  cost 
to  Pennsylvania  industry  of  occupational  disease  legislation.  Such 
estimates  as  have  been  developed  on  various  bases  vary  as  widely  as 
might  be  expected  from  the  lack  of  definite  and  reliable  background. 
Generally  speaking,  tliere  is  no  substantial  body  of  facts  available  from 
any  source.  Reference  is  made  to  the  various  estimates  in  the  body  of 
the  Committee's  report.  They  range  from  a  minimum  of  less  than  a 
half  million  dollars,  exclusive  of  coal  mining,  to  several  million  dol- 
lars including  the  coal  industry. 

The  important  point  developed  by  the  Committee's  investigations 
is  that  in  any  consideration  of  cost  the  greatest  emphasis  must  be 
placed  on  administration  of  the  law.  If  that  is  guarded  effectually  to 
the  point  of  reasonably  exact  justice  between  employer  and  employe, 
then  the  cost  may  be  no  great  burden  on  industry  and  be  a  boon  to 
labor ;  but  if  allowed  to  follow  the  clearly  marked  tendencies  of  cur- 
rent practice  the  cost  may  be  prohibitive 
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REPORT  OF  LEGAL  COMMITTEE 

Your  legal  Committee  submits  the  following  report : 

We  started  our  inquiry  with  a  consideration  of  the  terms  of  the 
amendment  to  the  Constitution  of  the  Commonwealth  of  Pennsylvania 
adopted  in  1915,  amending  Section  21,  Article  3  thereof  so  that  it  reads, 
inter  alia,  as  follows : 

' '  The  General  Assembly  may  enact  laws  requiring  the  payment 
by  employers,  or  employers  and  employes  jointly,  of  reasonable 
compensation  for  injuries  to  employes  arising  in  the  course  of 
their  employment,  and  for  occupational  diseases  of  employes, 
whether  or  not  such  injuries  or  diseases  result  in  death,  and  re- 
gardless of  fault  of  employer  or  employe,  and  fixing  the  basis  of 
ascertainment  of  such  compensation  and  the  maximum  and 
minimum  limits  thereof,  and  providing  special  or  general 
remedies  for  tlie  collection  thereof." 

I.    Definition  of  Occupational  Diseases 

Any  legislative  action  must,  of  course,  be  within  the  scope  of  the 
Constitution.  In  our  judgment,  we  are  confined  in  our  legislation  to 
"occupational  diseases."  This  phrase  has  a  significance  in  common 
speech  and  its  interpretation  as  used  in  the  Constitution  should  be 
confined  to  that  significance. 

Like  many  such  phrases  it  is  not  capable  of  exact  definition.  "We 
will  not  attempt  one.  Nevertheless,  we  can  indicate  what  is  and  what 
is  not  an  occupational  disease.  Lead  poisoning,  for  example,  has  been 
recognized  for  some  thousands  of  years  as  an  occupational  disease. 
It  arises  as  a  matter  of  common  experience  out  of  contact  with  lead 
occasioned  by  certain  employments.  Typhoid  fever,  although  its  origin 
might  be  traced  to  a  water  supply  used  by  the  employe  in  the  course 
of  his  employment,  would  not  be  an  occupational  disease.  It  would 
be  merely  a  coincidence  that  the  sufferer  became  exposed  to  the  dis- 
ease in  the  course  of  his  employment. 

It  is  our  judgment  that  a  Pennsylvania  act  must  be  so  drafted  as 
to  recognize  this  distinction  and  its  phraseology,  therefore,  may  not 
be  as  broad  as  that  found  in  the  laws  of  certain  of  the  states. 

II.    Advisability  of  Legislation  by  Amending  Definition  of  "Injury"; 
in  Workmen's  Compensation  Act  of  1915 

Your  Committee  as  a  matter  of  logical  process,  next  considered  the 
advisability  of  extending  the  present  Workmen's  Compensation  Act 
to  cover  occupational  diseases  by  the  simple  process  of  amendment  of 
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the  definition  of  the  terms  "injury"  and  "personal  injury"  as  found 
in  Article  3  Section  301  of  the  "Workmen's  Compensation  Act  of  1915. 
There  are  a  number  of  objections  to  this  method  of  procedure  which 
may  be  pointed  out.  Basically,  however,  there  are  marked  differences 
between  accidents  and  occupational  diseases  which  make  it  necessary 
to  provide  different  methods  of  procedure  for  each.  This  difference 
has  been  frequently  commented  upon  by  the  courts. 

III.   Advisability  of  Separate  Act  Supplemental  to  Workmen's 
Compensation  Act  of  1915 

Tour  Committee  has  also  considered  the  advisability  of  providing 
for  occupational  diseases  by  a  series  of  amendments  to  the  Workmen's 
Compensation  Act  of  1915.  It  is  satisfied  that  confusion  could  not 
be  avoided  if  an  attempt  were  made  to  weave  this  new  and  com- 
plicated subject  of  compensation  into  the  present  Workmen's  Com- 
pensation Act.  The  act  should  be  in  the  nature  of  a  supplement,  com- 
plete in  itself  in  so  far  as  the  subject  involved  differs  from  that  of 
accident,  but  should  by  reference  adopt  the  basic  principles  and  defi- 
nitions and  the  machinery  provided  for  the  administration  of  the  pres- 
ent law  relating  to  accidents. 

IV.   Advisability  of  All  Inclusive  Coverage  as  Against  a  List  or 

Schedule  of  Diseases 

"All  inclusive  coverage"  in  the  sense  in  which  it  is  urged  by  some 
of  its  advocates  would  include  all  diseases  arising  out  of  the  employ- 
ment. Such  a  provision  would  not  be  a  proper  application  of  the 
language  of  our  constitutional  amendment. 

If  the  coverage  should  be  limited  to  "occupational  diseases"  gen- 
erally with  no  definition  of  tlie  phrase  attempted,  the  compensation 
board  and  the  courts  would  be  called  upon  to  determine  whether  a 
given  disease  was  or  was  not  "occupational."  Some  diseases,  such  as 
lead  poisoning,  which  has  been  recognized  as  occupational  for  centuries, 
might  cause  no  great  difficulty,  but  many  others  of  more  modern  de- 
velopment, concerning  which  there  is  no  common  knowledge,  could  only 
be  brought  within  the  act  by  presenting  extensive  expert  testimony  for 
the  instruction  of  the  board  and  courts,  testimony  of  a  nature  sufficient 
to  warrant  a  finding  of  fact  and  a  conclusion  of  law  on  the  question. 
It  should  be  noted  in  passing  that  competent  testimony  of  this  nature 
would  not  be  easily  secured.  The  field  to  be  covered  would  require 
highly  specialized  knowledge.  There  are  relatively  few  persons  who 
have  studied  the  subject  intensively  enough  to  be  able  to  give  an  opinion 
upon  which  reliance  might  safely  be  placed.  This  would  be  particularly 
true  in  a  litigated  ease  which  would  naturally  give  rise  to  divergent 
opinions. 
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Tf  the  legislature  attempted  a  general  definition  in  language  suffi- 
ciently broad  to  be  generally  inclusive,  it  would  not  simplify  the 
problem  for  the  board  and  the  courts.  - 

It  seem.s  to  your  legal  committee  that  the  determination  of  what  is 
or  is  not  an  occupational  disease  is  a  scientific  question  which  should 
be  settled  l)y  scientists,  who  have  given  special  study  to  the  subject, 
in  advance  of  litigation  and  that  it  should  not  be  left  to  the  decision 
of  boards  or  courts  in  litigated  cases. 

This  view  is  confirmed  by  a  reading  of  the  decisions  of  the  courts 
in  those  states  in  which  no  precise  definition  of  occupational  diseases 
is  provided. 

It  will  be  true  that  in  certain  cases  a  newly  discovered  occupationail 
disease  would  be  found  not  to  be  included  in  the  list  or  schedule.  It 
might  be  r(|iu)lly  possiWe,  however,  for  a  person  suffering  from  an 
occu]iational  disease  to  be  denied  compensation  for  the  reason  that 
he  was  unable  to  secure  the  proper  expert  testimony  to  support  his 
case  upon  presentation  to  the  board  and  the  courts,  or  that  he  was 
unable  to  convince  the  board  or  the  courts  that  the  disease  from 
whieli  he  was  suffering  was  within  the  meaning  of  the  word  "occupa- 
tional." This  situation  we  believe  would  undoubtedly  develop  in  the 
case  of  diseases  of  a  temporary  nature  that  did  not  warrant  the  ex- 
])euse  incident  to  such  procedure. 

The  suggestion  of  the  Medical  Committee  that  a  board  of  competent 
experts  be  created,  which  could,  by  administrative  act  extend  the  list 
of  diseases  in  the  light  of  new  seientifie  inquiry  and  knowledge  and 
eliminate  such  as  were  determined  not  to  be  occupational,  would  be 
the  best  way  of  handling  the  matter.  Your  Legal  Committee  agrees 
with  thirs  suggestion  as  a  proper  solution.  Its  comment  upon  its 
feasibility  will  be  discussed  under  a  different  head. 

V.    Advisability  of  Column  Two  "Description  of  Process" 

Your  Committee  has  considered  the  advisability  of  continuing,  as  a 
legislative  matter,  to  employ  the  two  columns  which  have  been  set 
up  by  the  Medical  Committee.  We  are  of  the  opinion  that  the  two 
columns  should  be  used  with  a  proper  interpretation  as  to  their  mean- 
ing. The  following  indicates  the  form  of  the  two  columns  as  contained 
in  the  Medical  Committee's  report: 

Column  One  Column  Two 

Description  of  Disease  Description  of  Process 

I    Poisoning  by  lead,  mercury,  phos-   Any  process  involving  the  handling  of 
phorus,  arsenic  or  hazardous  exposure  to  lead,  mer- 

cury, phosphorus,  arsenic,  their  prep- 
arations or  compounds. 
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We  note  that  there  are  two  rather  widely  divergent  views  as  to 
the  use  to  which  the  second  column  should  be  put.  In  some  juris- 
dictions the  second  column  has  been  interpreted  as  a  limitation  so 
that  an  employe  suffering  from  the  disease  set  forth  in  column  one 
is  not  entitled  to  compensation  if  it  appear  that  he  was  not  engaged 
in  the  process  or  processes  set  opposite  to  it  in  column  two ;  notwith- 
standing the  fact  that  the  evidence  disclosed  that  he  acquired  the 
disease  in  the  course  of  his  occupation,  his  claim  being  barred  upon 
the  ground  that  he  was  not  actually  engaged  in  the  process  described 
in  column  two  but  vpas  engaged  in  some  collateral  process.  Your  com- 
mittee is  of  the  opinion  that  the  act  should  not  permit  of  such  an  in- 
terpretation of  column  two. 

On  the  other  hand,  there  is  a  suggestion  that  column  tAvo  should  raise 
a  presumption  in  favor  of  the  claimant  and  that  if  he  e-stablish  that 
he  was  employed  in  connection  with  any  of  the  processes  listed  in  column 
two  and  suffered  from  the  corresponding  disease  set  out  in  column  one, 
that  this  would  constitute  prima  facie  evidence  of  the  fact  that  his 
disease  occurred  in  the  course  of  and  arose  out  of  his  employment. 

As  between  the  two  constructions  your  Committee  would  favor  the 
latter  with  the  further  qualification  that  a  claimant  suffering  from  a 
listed  occupational  disease  would  not  be  barred  from  compensation  al- 
though not  engaged  in  the  corresponding  process  listed  in  column  two 
if  he  should  establish  as  a  matter  of  fact  that  he  acquired  the  disease  in 
the  course  of  and  as  incident  to  his  occupation. 

If  this  should  be  considered  as  swinging  too  far  toward  the  claim- 
ant, it  is  suggested  as  a  matter  of  procedure  that  column  two  be  em- 
ployed to  avoid  the  necessity  of  proving  by  expert  testimony  that  the 
corresponding  disease  in  column  one  is  incident  to  the  process  de- 
scribed in  column  two,  but  that  it  shall  not  relieve  the  claimant  of 
the  necessity  of  offering  evidence  to  show  that  he  was  engaged  in  the 
particular  process  described  and  of  presenting  such  additional  te.sti- 
mony  as  may  be  required  of  him  to  indicate  the  exposure  or  hazard 
to  which  he  was  sub.jected  in  connection  with  such  processes. 

It  is  also  suggested  that  the  heading  of  column  one  should  be  so 
phrased  as  to  limit  the  operation  of  the  act  to  the  disease  therein  listed 
and  to  avoid  thereby  any  contention  that  the  act  constituted  a  limita- 
tion upon  the  right  of  suit  at  common  law  for  damages  for  a  disease 
not  listed,  but  alleged  to  be  due  to  the  employer's  negligence. 

VI.    Point  of  Time  at  which  Rights  and  Duties  Begin 

It  is  obvious  that  in  the  operation  of  any  legal  system  involving 
the  establishment  of  reciprocal  rights  and  duties  there  must  be  a 
point  of  time  at  which  those  rights  and  duties  are  determined  to  arise. 
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Occupational  diseases  differ  materially  from  accidents.  The  latter 
can  be  related  to  a  given  point  of  time,  but  diseases  begin  at  an  inde- 
terminate time  and  progress  more  or  less  slowly  to  a  point  where  they 
are  recognized  as  existent  and  perhaps  disabling,  either  partially  or 
totally. 

In  one  sense  the  injury  begins  with  the  inception  of  the  disease,  but 
as  this,  in  point  of  time,  may  be  impossible  of  determination  or  may 
be  so  remote  from  the  date  when  the  disease  becomes  manifest,  it  is  of 
little  use  for  practical  purposes. 

In  all  the  jurisdictions  in  which  statutory  provision  is  made  cover- 
ing the  question,  the  date  when  the  disease  develops  into  disability  is 
that  accepted  as  comparable  with  the  date  of  the  accident  or  personal 
injury. 

The  phrase  customarily  used  in  the  statute  is  in  effect  the  following : 

"The  disability  shall  be  treated  as  the  happening  of  an  acci- 
dent." 

In  the  jurisdictions  in  which  no  statutory  provision  on  the  subject 
is  made,  the  courts  have  established  the  same  rule.  There  was  some 
hesitancy  in  certain  jurisdictions,  but  the  final  opinion  seems  to  be 
that  the  date  of  disability  must  be  accepted  as  corresponding  to  the 
date  of  accident. 

It  is,  therefore,  recommended  that  the  date  of  disability  be  the  date 
as  of  which  the  duty  of  the  employer  to  pay  compensation  shall  arise 
and  as  to  which  certain  duties  imposed  upon  the  employe  shall  be  re- 
lated.   The  duties  imposed  upon  the  employe  will  be  referred  to  later. 

VII.    Definition  of  Disability 

The  determination  of  what  constitutes  disability  in  connection  with 
an  occupational  disease  will  undoubtedly  give  rise  to  considerable  diffi- 
culty. In  many  eases  the  disability  will  be  unquestioned,  but  in  others 
the  disease  will  be  disabling  in  so  far  as  it  affects  the  capacity  of  the 
employe  to  continue  in  a  particular  occupation,  but  will  not  necessarily 
be  disabling  as  to  other  lines  of  work. 

The  difficulties  will  be  most  marked  in  connection  with  diseases  of 
slow  development  such  as  silicosis  and  miners'  asthma. 

DISABILITY  IN  GENEEAL 
In  those  jurisdictions  where  there  is  no  specific  statutory  provision 
the  question  of  disability  arising  from  disease  has  been  left  to  be  de- 
termined as  a  question  of  fact  by  the  board  or  commission  and  the  de- 
gree thereof,  whether  partial  or  total,  is  determined  in  accordance  with 
the  rules  applicable  to  accidents.  The  compensation  payable  is  ad- 
justed in  accordance  with  such  basic  rate  of  imy  as  seems  proper  under 
the  circumstances. 
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Under  the  British  system  provision  is  made  under  the  Factory  & 
Workshop  Act  of  1 901  for  the  appointment  of  about  two  thousand  phy- 
sicians who  investigate  reported  eases  of  disease;  visit  the  factories 
which  are  operating  under  special  regulations  and  control  the  issuance 
of  working  certificates  in  such  industries.  With  such  a  system  the  con- 
dition of  an  employe  may  be  determined  before  he  becomes  physically 
incapacitated  and  he  may  be  suspended  from  work  by  the  official  physi- 
cian. 

The  British  act  in  its  administrative  features  is  based  in  no  small 
degree  upon  this  medical  system  of  examinations. 

The  physician  designated  as  the  "certifying  physician,"  "certifies 
that  the  workman  is  suffering  from  a  disease ' '  which  is  disabling ;  or 
the  workman  on  the  physician's  report  is  suspended,  because  of  the 
disease,  from  his  usual  employment.  With  this  procedure  as  a  back- 
ground the  British  act  provides  that  "disablement  (disability)  or  sus- 
pension shall  be  treated  as  the  happening  of  the  accident." 

In  other  statutes  modeled  on  the  British,  both  those  in  the  seven 
Canadian  provinces  covering  oecvipational  disease  and  those  in  the  five 
American  states  covering  the  same  subject  by  special  rules,  there  is  no 
specific  reference  to  the  "suspension"  as  an  alternate  to  disablement 
or  disability.  This  may  be  due  to  the  want  of  a  system  of  official  medi- 
cal examinations  similar  to  the  British,  and  the  want  of  special  rules 
and  regulations  relating  to  suspension  on  official  medical  report. 

Disability  as  such  in  the  British  act  is  described  as  follows : 

"Where  a  workman  is  suffering  from  a  disease  *  *  *  and  is 
thereby  disabled  from  earning  full  wages  at  the  work  at  which 
he  was  employed." 

This  definition  runs  through  all  the  acts  of  the  Canadian  provinces 
and  with  slight  modification  appears  in  the  acts  of  Illinois,  Minnesota, 
and  New  York.    In  the  two  latter  jurisdictions  it  appears  that: 

"Disability  means  the  state  of  being  disabled  from  earning  full 

wages  at  the  work  at  which  the  employe  was  last  employed." 

« 

Illinois  adds : 

' '  by  the  employer  from  whom  he  claims  compensation. ' ' 

This  definition,  if  it  be  such,  is  obviously  not  a  medical  definition  of 
disability  but  simply  a  measure  of  incapacity. 

We  presume  that  ordinarily  the  disability  under  all  the  acts  relates 
to  the  incapacity  "to  earn  full  wages  at  the  work  at  which  the  employe 
was  last  employed"  in  the  employment  to  which  his  disease  is  attrib- 
uted. We  are  aware,  however,  that  under  certain  facts  a  different  rule 
has  been  applied. 
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In  the  British  act  it  is  stated  that  ' '  the  amount  of  the  compensation 
shall  be  calculated  with  reference  to  the  earnings  of  the  workman  under 
the  employer  from  whom  the  compensation  is  recoverable." 

It  is  probable  that  this  is  the  interpretation  placed  upon  the  provi- 
sions of  the  other  acts,  certainly  it  should  be  so  for  the  Illinois  law. 

This  determination  of  disability  by  measuring  earning  power  leaves 
open  several  questions  for  interpretation. 

What  happens  if  the  employe  goes  into  another  line  of  employment, 
where  he  is  not  subject  to  the  disease  and  earns  as  much  as  he  did  be- 
fore '?   Under  the  New  York  act  it  is  provided  in  Section  39  that : 

"If  it  shall  be  determined  that  such  employe  is  able  to  earn 
wages  at  another  occupation  which  is  neither  unhealthf ul  nor 
injurious  and  such  wages  do  not  equal  his  full  wages  prior  to  the 
date  of  his  disablement,  the  compensation  payable  shall  be  a  per- 
centage of  full  compensation  proportionate  to  the  reduction  in 
his  earning  capacity." 

This  provision  relates  to  the  degree  of  partial  disability  in  the  same 
measure  as  that  applied  in  the  present  Pennsylvania  act  to  accidents 
which  have  resulted  in  preventing  the  employe  from  carrying  on  with 
the  employment  in  which  the  accident  occurred.  There  are  numerous 
other  questions  which  may  arise  as  appears  from  a  reading  of  the  court 
decisions,  but  the  matter  is  capable  of  such  a  variety  of  fact  and  cir- 
cumstances that  it  would  be  impossible  to  anticipate  by  legislative  ex- 
pression all  possibilities.  It  seems  preferable,  therefore,  to  adopt  for 
general  purposes  the  phraseology  of  the  British  act. 

DISABILITY  AS  RELATED  TO  SILICOSIS  AND  MINERS' 

ASTHMA 

The  Medical  Committee  in  its  report  has  emphasized  the  importance 
of  a  determination  of  the  meaning  of  the  word  disability  when  used  in 
connection  with  silicosis  and  miners'  asthma. 

The  latter,  as  the  Committee  has  pointed  out,  is  not  the  disease  itself, 
but  a  disabling  symptom  thereof,  and  this  symptom  should  appear  as 
chronic  and  incapacitating  before  compensation  is  payable. 

The  Medical  Committee  has  not  gone  further  in  describing  the  char- 
acter of  the  symptoms  which  must  exist  before  compensation  shall  be 
paid.  There  is,  perhaps,  no  experience  upon  which  it  could  base  de- 
scriptive terms  indicative  of  the  stage  of  the  claimant's  condition  which 
would  warrant  compensation. 

In  the  case  of  silicosis  the  Committee  had  such  experience.  It,  there- 
fore, offered  suggestions  as  to  the  definition  of  silicosis  and  as  to  the 
stage  of  the  disease  which  should  be  compensable. 

It  should  be  noted  that  the  British  have  since  1918  been  making  vari- 
ous approaches  to  the  subject  of  silicosis  as  a  compensable  disease  prin- 
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cipallj'  through  administrative  schemes.  None  of  tlie  American  acts 
containing-  schedules  include  silicosis  as  a  compensable  disease.  Those 
having  general  coverage,  of  course,  include  it.  The  dilBculty  of  the 
questions  raised  in  those  jurisdictions  is  manifest  in  the  court  opinions. 

Three  of  the  Canadian  provinces  out  of  seven  include  silicosis  in  the 
schedule  of  diseases.  One  does  not  refer  to  it  as  a  miners' disease.  The 
other  two  include  it  as  such  v^'ith  definitions  more  or  less  elaborate  as 
to  its  character. 

It  would  seem  to  your  Committee  that  the  definitions  and  limitations 
'  relative  to  silicosis  as  set  up  by  the  Medical  Committee  should  be  in- 
cluded in  the  act. 

There  is  nothing  your  Committee  can  suggest  of  a  similar  nature 
relative  to  miners'  asthma  as  this  is  primarily  a  medical  question.  The 
act  should,  therefore,  leave  the  matter  as  it  stands  in  the  schedule  with 
such  limitations  as  are  incident  to  the  phrase  used,  namely,  "chronic 
incapacitating  miners'  asthma." 

VIII.    Provisions  as  to  Time 

!•  The  element  of  time  presents  more  complexity  in  connection  with 
occupational  disease  than  with  accident.  This  has  appeared  from  the 
discussion  under  the  two  prior  heads.  So  far  as  your  Committee  can 
determine,  the  time  limitations  in  the  various  acts  are  arbitrary  ones 
and  no  reasonable  conclusion  can  be  reached  based  upon  a  process 
of  reasoning.  The  following  are  vai-ious  elements  of  time  as  they 
appeared  to  your  Committee: 

1.  The  Period  of  Time  Elapsing  Between  Termination  of  Employ- 
ment and  the  Date  of  Disability. 

This  period  has  been  fixed  at  one  year  by  the  British  Workmen's 
Compensation  Act.  It  is  followed  in  the  American  acts  of  New  York, 
Minnesota,  Ohio,  and  New  Jersey  with  some  qualifications. 

When  construed  in  relation  to  the  bar  of  the  Statute  of  Limitations  it 
would  extend  the  time  of  filing  claims  to  a  maximum  of  two  years  from 
the  termination  of  employment,  inasmuch  as  the  one  year  bar  of  the 
Statute  begins  to  run  from  the  date  of  disability. 

2.  Extension  of  time. 

In  the  New  York  Act  provision  is  made  by  which  the  Compensation 
Board  can  extend  the  one  year  limitation  to  two  years  in  cases  where 
justice  requires  it.  This  is  in  accord  with  the  Medical  Committee's 
report. 

3.  Limitation  as  Based  on  Date  of  Exposure. 

In  New  Jersey  the  claim  must  be  filed  within  a  year  from  the  date 
of  the  last  exposure. 
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4.  Bec2uiren}e lit  as  to  liesidence. 

Tlie  Oliio  Act  contains  a  provision  peculiar  to  itself,  namely,  that 
the  employe  claiming  compensation  shall  have  been  a  resident  of  the 
state  of  Ohio  "for  ninety  days  next  preceding  the  contraction  of  the 
disease  *  *  *  *  or  for  ninety  days  next  preceding  tlie  contraction  of 
the  disease  has  been  employed  by  an  employer"  who  is  within  the  in- 
dustrial disease  provision  of  the  Ohio  Compensation  Act. 

5.  Special  Limitations  Relating  to  Disability. 

The  Ohio  Act  in  Section  1465-72b  of  the  Workmen's  Compensation 
Law  provides  that  claims  shall  be  barred  "unless  witliin  four  months 
after  the  disability,  due  to  the  disease  began,  application  shall  be  made 
to  the  Industrial  Commission  of  Ohio  or  to  the  employer  in  the  event 
that  such  employer  has  elected  to  pay  compensation  direct." 

In  New  Jersey  the  disability  must  be  shown  to  have  commenced 
"within  five  months  after  the  termination"  of  the  exposure  alleged 
to  have  caused  the  disease. 

(j.    Exposure  as  Related  to  Date  Act  Goes  into  Effect. 

Another  element  of  time  to  be  considered  is  that  relating  to  the  pas- 
sage of  the  act.  In  Connecticut  where  the  phraseology  of  the  act 
changed  from  time  to  time,  the  date  of  the  disability  was  considered 
as  the  determining  one,  notwithstanding  the  fact  that  the  di.sease  might 
have  been  contracted  at  a  time  when  it  was  not  compensable ;  Boufsu  v. 
Collins  Co.,  114  Conn.  24  (1931);  Dombroivsky  v.  Jennings  &  Oriffin, 
103  Conn.  720 :  131  Atl.  745.  In  this  connection  it  .should  be  observed 
that  a  situation  might  arise  by  which  a  man  who  has  contracted  an  oc- 
cupational disease  was  out  of  employment  from  a  date  prior  to  and  until 
a  date  after  an  occupational  disease  act  sliould  go  into  effect,  and  might 
then  become  disabled.  If  the  date  of  the  disability  were  considered  as 
the  date  of  the  accident  he  could  be  held  entitled  to  recover  compensa- 
tion  although  the  entire  exposure  occurred  prior  to  the  passage  of  the 
act.  It  has  been  suggested  that  some  provision  should  be  made  requiring 
at  least  thirty  days'  employment  at  an  occupation  to  the  nature  of 
which  the  disease  i.s  attributed,  within  the  first  year  following  the  date 
when  the  act  becomes  effective. 

7.    /n  Death  Cases. 

Another  consideration  of  time  relates  to  death  cases.  By  the  present 
compensation  act  the  defendants  are  given  the  right  to  file  a  claim 
within  one  year  after  the  death  provided,  however,  that  the  death 
must  occur  within  three  hundred  Aveeks  of  the  date  of  the  accident. 
A  number  of  the  states  provide  for  an  extension  of  time  in  the  case 
of  death.    It  would  seem  advisable  to  employ  the  rules  relating  to 
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accidents  as  far  as  possible.  Tlie  provisions  of  Section  315  of  the 
Compensation  Act  of  1915  should,  therefore,  be  followed. 

8.  Notice  to  Employer. 

■  Provision  should  be  made  for  the  giving  of  notice  as  promptly  as 
possible  of  the  existence  of  an  occupational  disease  to  the  employer 
and  of  any  disability  arising  therefrom.  It  is  suggested  that  notice 
should  be  given  within  ninety  days  of  the  date  of  disability  to  cor- 
respond vrith  the  present  accident  law,  with  proper  provisions  as  to 
protection  to  cover  cases  in  wliieh  the  disability  is  not  at  first  known  to 
be  due  to  the  occupation. 

9.  In  Silicosis  Gases. 

The  Medical  Committee  further  recommends  in  the  case  of  silicosis 
that  in  order  to  establish  a  claim  for  compensation  the  claimant  must 
have  had  two  years  aggregate  employment  involving  exposure  to 
silica  dust,  all  occurring  after  the  passage  of  the  act  in  an  occupation 
or  occupations  recognized  as  involving  such  exposure,  and  all  of  which 
exposure  must  have  been  in  the  State  of  Pennsylvania.  Your  Legal 
Committee  sees  no  reason  why  this  provision  may  not  properly  be 
given  legislative  expression. 

IX.   What  Rule  or  Rules  Shall  be  Applied  in  Determining  which 

Employer  Shall  Pay? 

This  query  brings  into  question  the  basic  frame  work  of  an  act.  We 
have  heretofore  suggested  that  compensation  be  provided  for  death  or 
disease  due  to  the  nature  of  any  employment  in  which  the  workman 
was  employed  at  any  time  within  one  year  previous  to  the  date  of 
the  disability. 

We  have  defined  occupational  diseases  liy  name  and  the  process  in 
which  they  may  be  expected  to  occur. 

We  have  made  some  provisions  for  the  manner  of  proof  of  the 
relation  of  the  disease  to  the  employment. 

We  have  established  the  date  to  which  the  obligation  to  pay  com- 
pensation shall  be  related ;  but  we  have  not  definitely  determined 
who  shall  pay  the  compensation.  This  latter  question  presents  one  of 
the  most  difiicult  problems  to  be  met  in  the  consideration  of  the 
subject. 

The  British  Act  prescribes  a  definite  rule.  Where  the  "disease  is 
due  to  the  nature  of  any  employment  in  which  the  workman  was 
employed  at  any  time  within  the  twelve  months  previous  to  the  date 
of  the  disablement  or  suspension,  whether  under  one  or  more  em- 
ployers," the  last  employer  pays  the  compensation,  and  recovers  if 
he  can  all  or  part  of  such  payment  from  prior  employers,  who  are 
within  the  twelve  months  period. 
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He  cannot  be  heard  to  explain  that  the  workman's  disease  was  neither 
contracted,  aggravated  or  accelerated  while  in  his  employ. 

Neither  the  American  statutes  nor  the  American  judicial  rulings  as 
Ave  read  them  follow  this  doctrine  fully. 

Under  them  the  last  employer  appears  to  be  in  position  to  defend 
upon  the  ground  that  he  neither  caused,  aggravated  or  accelerated 
the  disease,  and  in  some  states,  he  may  show  that  the  disease  was 
only  aggravated  or  accelerated  by  the  employment  and  that  some  prior 
employment  was  responsible  for  the  origin  of  the  disease,  or  its  de- 
vc'lopiiient,  in  whicli  event  he  is  chargeable  with  but  a  proportionate 
part  of  the  award. 

But  the  general  rule  would  seem  to  be  that  where  the  last  employ- 
ment was  of  the  nature  to  which  the  disease  was  due  and  it  is  found 
to  be  a  contributing  cause  in  the  disability  such  last  employer  pays 
the  compensation.  In  two  states,  he  has  the  right  to  bring  in  other 
employers  to  contribute  thereto  as  provided  in  the  British  Act. 

This  latter  rule  either  with  or  without  the  proceeding  for  contribu- 
tions would  seem  to  be  the  soundest  procedure  from  an  American  view 
point.  And  if  there  were  any  questions  as  to  the  source  of  the  disease 
the  employe  should  be  permitted  to  name  in  his  claim  all  of  his  em- 
ployers within  the  year,  to  the  nature  of  whovse  business  his  disease 
might  be  attributed. 

The  rule  as  indicated  would  make  the  disability  the  determining 
factor  and  in  cases  of  conflict  between  successive  insurance  carriers 
would  throw  the  iuirden  on  the  last  one,  unless  perhaps  it  could  be 
shown  that  during  the  period  covered  by  the  final  carrier  the  con- 
ditions of  employment  were  such  that  the  disease  was  neither  con- 
tracted, aggravated  or  accelerated  therein. 

The  rule  as  laid  down  by  the  courts  of  Massachusetts  and  Wisconsin 
is  in  accord  with  the  foregoing  suggestions.  This  rule  appears  to  come 
as  near  to  covering  the  facts  of  the  various  cases  as  any  that  can  be 
made,  although  at  times  it  may  seem  to  operate  inequitably. 

X.    Statement  of  History  from  Employe  in  Connection  with 
Employment  or  Re-Employment 

If  the  last  employer,  to  the  nature  of  whose  business  the  occupa- 
tional disease  from  which  the  claimant  is  suffering,  is  to  be  held  liabk- 
for  a  condition  which  may  have  accumulated  over  a  period  of  time 
and  have  had  its  origin  in  other  employments,  it  would  seem  reason- 
able that  such  employer  should  have  a  very  real  means  of  protection. 
This  necessity  for  protection  is  recognized  in  a  number  of  the  statutes 
beginning  with  the  British  and  followed  in  all  those  acts,  the  frame- 
work of  which  is  based  upon  the  British  act.  This  protection  is  given 
in  a  provision  to  the  following  effect: 
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"  If  it  is  proved  that  the  workman  has  at  the  time  of  entering  the 
employment  wilfully  and  falsely  represented  himself  in  writing 
as  not  having  previously  suffered  from  the  disease,  compensation 
shall  not  be  payable." 

It  would  seem  to  your  Committee  that  this  provision  constitutes  a 
rather  limited  protection.  Many  diseases  are  of  such  a  nature  that 
the  employe  himself  may  not  know  his  own  condition  and  certainly  may 
not  know  the  source  of  any  trouble  from  which  he  is  suffering  and  a 
history  of  the  exposure  would  be  necessary  to  put  the  employer  on 
his  guard  as  to  the  possible  condition  of  the  applicant  for  employment. 

A  number  of  the  statutes  beginning  with  the  British  contain  a  pro- 
vision requiring  the  employe  to  give  the  names  of  his  former  em- 
ployers. This  statement  is  related  primarily  to  the  possible  need  of 
the  employer  to  fall  back  on  former  employers  for  a  contribution  to 
the  compensation  to  be  paid.  Vfhether  the  act  provides  for  a  system 
of  contribution  or  not  it  would  seem  that  the  history  as  to  the  former 
employers,  the  character  of  the  business  conducted  and  the  nature  of 
the  exposure  to  an  occupational  disease  similar  to  that  to  which  the 
employe  will  be  exposed  in  his  new  employment,  is  a  material  element 
of  information.  Therefore,  the  employer  should  be  entitled  to  inquire 
and  the  employe  should  be  required  to  give  information  as  to  the 
names  aiid  addresses  of  former  employers  and  the  character  of  work 
performed  by  the  applicant  certainly  in  so  far  as  it  relates  to  the 
relevant  exposure. 

XI.    Medical  Board 

Your  legal  Committee  has  considered  the  suggestions  made  by  the 
Medical  Committee  relative  to  the  creation  of  a  medical  board  and 
the  function  of  that  board.  In  its  opinion  expert  medical  advice  or 
the  advice  of  chemists  specially  qualified  should  play  an  important 
part  in  the  administration  of  the  law.  Your  Committee,  however,  as 
a  legal  matter  must  consider  the  question  in  this  way. 

A  board  of  experts,  either  entirely  medical  or  medical  and  chemical 
could  be  appointed  to  handle  the  subject  of  industrial  diseases  in  the 
same  manner  in  which  the  present  Workmen's  Compensation  Board 
functions  in  connection  with  accidents.  The  board  of  experts  would 
have  to  hear  testimony,  make  a  record  upon  facts  presented  and  make 
its  findings,  reach  its  conclusions  of  law  and  take  its  action  in  such  a 
way  that  the  matter  could  be  reviewed  by  a  court  on  appeal.  Upon 
this  appeal  the  rules  applicable  to  the  present  board  Avould  be  ap- 
plicable, namely  that  the  record  would  have  to  show  evidence  legally 
sufficient  to  sustain  the  findings,  conclusions  and  action  of  the  board. 
The  findings  of  fact  of  the  board,  however,  would  be  accepted  by  the 
court  as  final  if  they  were  supported  by  competent  testimony  of  record 
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but  they  could  not  be  based  upon  the  independent  medical  or  expert 
knowledge  of  the  board  not  presented  in  evidential  form.  Of  course, 
the  expert  knowledge  of  the  board  could  be  employed  in  determining 
from  the  facts  and  evidence  presented  what  should  be  the  correct  con- 
clusion. But  the  basic  facts  of  the  conclusion  would  have  to  be  a 
matter  of  record. 

If  a  medical  board  or  a  board  composed  of  medical  men  and  of 
chemists  were  to  be  appointed,  not  as  a  substitute  for  the  Workmen's 
Compensation  Board,  but  as  an  additional  unit  in  the  compensation 
system,  the  purpose  of  which  would  be  to  assist  the  board  in  the 
proper  administration  of  the  occupational  disease  act,  the  findings  of 
such  medical  board  or  its  advice  or  the  findings  or  advice  of  any  of 
its  members  would  be  in  the  same  position  as  that  of  the  impartial 
physician  or  expert,  provision  for  whose  appointment  by  the  board  or 
referee  is  made  in  Section  420  of  the  present  act.  If  the  "Workmen's 
Compensation  Board  or  a  referee  founded  his  findings,  conclusions 
and  action  upon  the  advice  given  him  by  the  expert,  that  advice  would 
have  to  appear  upon  the  record  and  vmless  both  sides  agreed  to  the 
contrary  the  expert  giving  the  advice  would  have  to  appear  upon 
request  and  submit  to  cross-examination. 

As  a  practical  matter  your  Legal  Committee  would  suggest  that  such 
a  board  as  that  proposed  by  the  Medical  Committee  should  be  ap- 
pointed, made  up  of  qualified  physicians  and  perhaps  including  a 
qualified  chemist  having  knowledge  of  plant  conditions.  And  provision 
should  be  made  in  the  act  to  the  effect  that  it  shall  be  the  duty  of 
the  Workmen's  Compensation  Board  in  every  instance  in  which  a 
claim  for  compensation  for  an  occupational  disease  is  filed  to  refer 
the  matter  to  the  medical  board  who  should,  or  a  member  of  which 
should  examine  the  claimant  and  the  plant  in  which  the  disease  is 
said  to  have  arisen,  and  the  medical  board  as  a  board  should  then 
file  a  report  with  the  compensation  board  which  should  include  the 
findings  of  the  medical  board  relative  to  the  following  matters: 

1.  Whether  or  not  the  claimant  was  sufi:'ering  from  a  listed  oc- 
cupational disease. 

2.  Whether  or  not  the  claimant  was  disabled  by  such  disease  and 
if  so  the  date  of  the  disability.  If  no  date  were  determined  the  date 
of  the  examination  might  be  taken  as  the  date  of  the  disability, 

3.  Statement  as  to  the  degree  of  disability,  particularly  relating  to 
the  question  as  to  whether  the  claimant  was  disabled  from  carrying 
on  with  the  occupation  to  which  the  disease  was  attributed  and  if 
not  whether  he  was  capable  of  engaging  in  other  lines  of  physical  or 
mental  activity  wherein  he  would  not  be  exposed  to  the  hazard  of 
the  occupational  disease. 
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4.  The  opinion  of  the  board  as  to  the  probable  future  duration  of 
the  disease. 

5.  The  opinion  of  the  board  as  to  whether  or  not  the  disease  was 
due  to  the  occupation  to  which  it  was  attributed  by  the  claimant. 

6.  The  name  or  names  of  the  member  or  members  who  made  the 
actual  examination  of  the  claimant  and  the  plant  and  upon  whose 
report  as  to  the  facts  found  and  observed  the  report  of  the  board 
is  based. 

Copies  of  the  report  as  filed  with  the  Compensation  Board  should 
be  sent  to  the  claimant  and  the  defendant  or  the  recognized  repre- 
sentatives of  either  one  of  them  at  least  twenty  days  before  the  time 
fixed  for  a  hearing  with  the  direction  that  either  party  should  serve 
notice  on  the  other  and  upon  the  board  not  less  than  ten  days  before 
the  hearing  of  their  desire  to  contest  the  report.  If  they  should  so 
desire  to  contest  the  report,  the  member  or  members  of  the  board  upon 
whose  direct  observation  either  of  the  claimant  or  the  plant  the 
findings  of  the  board  had  been  based  should  be  made  available  for 
cross-examination. 

In  any  event  the  report  of  the  board  should  be  admitted  in  evi- 
dence as  to  the  medical  and  chemical  matters  stated  therein.  Such 
report,  however,  should  not  be  accepted  as  conclusive  of  such  matters. 

RECOMMENDATIONS  AS  TO  EXTENSION  OF  ONE  YEAR 
RULE  AS  TO  LIMITATION 

In  addition  to  the  matter  suggested  above  as  properly  to  be  in- 
eluded  in  the  report  of  the  Medical  Board,  there  might  also  be  in- 
eluded,  when  the  facts  justify  it,  a  recommendation  relative  to  the 
extension  of  the  Statute  of  Limitations  from  the  general  one  j^ear 
provision  up  to  the  ultimate  two-year  limit.  "We  assume  that  the 
justifying  facts  would  include  a  finding  that  the  disability  had  not 
occurred  within  the  period  of  one  year  from  the  date  of  the  termina- 
tion of  the  employment  or  that  the  disability  had  occurred  but  the 
claimant  had  not  received  competent  advice  as  to  the  cause  of  his 
disability  and  was,  therefore,  not  put  on  notice  as  to  the  necessity 
of  filing  a  claim  within  the  one-year  period.  These  two  findings  should 
be  the  basis  of  any  recommendation. 

RECOMMENDATION  AS  TO  THE  EXTENSION  OF 
THE  SCHEDULE  OF  DISEASES 

A  further  function  of  the  Medical  Board  might  properly  be  the 
recommendation  either  to  the  Workmen's  Compensation  Board  or  to 
the  Department  of  Labor  or  to  the  Industrial  Board  to  the  effect  that 
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a  disease  had  been  determined  by  the  Board  to  be  occupational  in 
nature  and  that  its  inclusion  in  the  list  of  occupational  diseases  was 
advisable  with  a  statement  as  to  the  process  in  connection  with  which 
the  disease  occurred. 

It  might  be  advisable  to  provide  for  the  giving  of  notice  of  the  in- 
tention to  make  the  recommendation  so  that  a  full  discussion  thereof 
might  be  had  before  the  Medical  Board,  and  provision  should  also 
be  made  relative  to  the  time  and  manner  in  which  the  Workmen's 
Compensation  Board  or  the  Department  of  Labor  and  Industry  should 
include  the  additional  disease  and  the  process  among  those*  stated  to 
be  compensable. 

It  is  clear  to  your  Committee  that  the  inclusion  of  a  new  disease 
could  not  be  made  retroactive  but,  otherwise,  such  provision  might  be 
held  valid,  although  the  Committee  would  hesitate  to  commit  itself 
finally  on  this  phase  of  the  matter. 

DISCUSSION 

The  basis  of  the  Committee's  opinion  relative  to  the  status  of  the 
Medical  Board  is  found  in  the  cases  of  Seitzinger  v.  Fort  Pitt  Brewing 
Co.,  29L  Pa.  25.3  and  Jones  v.  United  Iron  arid  Metal  Co.,  99  Super.  394. 
In  the  latter  case  it  was  pointed  out  that  under  Sections  420  and  422 
the  Act  of  June  26,  1919,  P.  L.  642: 

' '  A  referee  may  appoint  experts  to  make  an  independent  investi- 
gation. Before  a  referee  or  board  can  legally  base  any  findings 
upon  facts  ascertained  from  an  independent  investigation  or 
upon  the  opinion  of  experts  selected  and  appointed,  the  expert 
witnesses  must  appear  for  examination  and  cross-examination, 
under  oath,  as  in  the  case  of  any  witness." 

XII.  Conclusion 

Your  Committee  in  conclusion  can  merely  state  that  it  regrets  that 
limitations  of  time  have  prevented  it  from  completing  what  is  an  ex- 
tremely interesting  study.  The  best  that  it  could  do  under  the  cir- 
cumstances was  to  examine  the  present  existing  acts  both  in  Great 
Britain  and  in  the  United  States  and  to  secure  through  leading 
decisions  arising  under  those  acts  some  comprehension  of  the  questions 
that  had  to  be  met  and  the  manner  in  which  they  were  met.  These 
decisions  were  necessarily  confined  to  those  of  the  courts.  It  would 
be  necessary  in  order  to  get  a  more  intimate  view  of  the  operation 
of  these  acts  to  discuss  administrative  problems  with  members  of  the 
various  compensation  boards  and  to  examine  the  opinions  of  such 
boards.  This  it  was  impossible  for  your  Committee  to  do.  This  report 
is  submitted  in  the  hope  that  it  may  to  a  degree  aid  the  Commission 
in  understanding  some  of  the  legal  problems  Involved. 
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I.    Meaning  of  Phrase  "Occupational  Disease" 

xVs  already  suggested,  the  phrase  "occupational  disease"  has  a  sig- 
nificance in  common  speech.  It  has  been  used  by  the  courts  frequently 
without  any  effort  at  definition.  Our  Pennsylvania  courts  in  many 
decisions  have  stated  broadly  that  occupational  diseases  are  not  within 
the  scope  of  the  Workmen's  Compensation  Act  of  1915  and  for  the 
purposes  of  the  particular  case  before  them  have  determined  that 
a  given  condition  was  an  accident  or  an  occupational  disease  and, 
therefore,  within  or  without  the  scope  of  the  act. 

There  is  a  suggestion  as  to  the  meaning  of  the  phrase  in  the  case  of 
McCauley  v.  Imperial  Woolen  Co.,  261  Pa  312-328  which  is  found  in 
the  following  extract  from  the  court's  opinion: 

"When,  however,  death  results  from  germ  infection,  to  bring 
a  ease  of  this  character  within  the  Act  of  1915,  snpra,  the  disease 
in  question  must  be  a  sudden  development  from  some  such  abrupt 
violence  to  the  physical  structure  of  the  body  as  already  indi- 
cated, and  not  the  mere  result  of  gradual  development  from 
^ong  continued  exposure  to  natural  dangers  incident  to  the 
employment  of  the  deceased  person,  as  in  ca.scs  of  occupational 
diseases,  the  rislts  of  which  are  voluntarily  assumed." 

In  considering  judicial  definitions  it  must  always  be  remembered  that 
they  are  set  up  for  the  purpose  of  determining  the  boundary  line  be- 
tween occupational  diseases  and  something  else.  Ordinarily  the  dis- 
tinction required  to  be  made  is  between  an  accident  and  an  occupa- 
tional disease.  We,  therefore,  have  a  reasonably  clear  conception  of 
the  judicial  distinction  between  these  two  subjects.  The  distinction 
between  occupational  diseases  and  diseases  which  are  not  occupational, 
has  not  been  so  extensively  defined,  but  there  is  such  a  distinction. 

A  well  considered  discussion  of  the  meaning  of  the  phrase  "occupa- 
tional disease"  appears  in  the  case  of  Indus.  Com.  of  Ohio  v.  Roth,  98 
Ohio  St.  34  (1918).  The  case  indicates  several  of  the  elements  that 
are  included  within  the  phrase  "occupational  disease."  Roth,  who 
was  a  common  laborer  engaged  by  a  painting  contractor,  was  directed 
to  heat  some  paints.  The  heating  was  done  in  a  small  unventilated 
building.  At  the  end  of  the  second  day  of  this  process,  Eoth  was 
taken  sick  and  died  within  three  weeks  thereafter  from  lead  poison- 
ing. The  question  foi'  determination  was  whether  the  death  was  due 
to  an  occupational  disease  or  an  accident.  If  it  were  due  to  the  former 
no  compensation  would  be  paid,  if  due  to  the  latter,  Roth's  dependents 
would  be  entitled  to  compensation.    The  Industrial  Commission  de- 
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cided  that  Roth  died  of  an  occupational  disease.  The  County  Court 
affirmed  the  Commission.  The  Court  of  Appeals  reversed  the  lower 
tribunals  and  decided  that  the  man  died  of  an  accident.  The  S'upreme 
Court  in  its  decision,  reported  as  above  indicated,  also  concluded  that 
the  case  coiild  properly  be  held  one  of  accidental  death.  In  reaching 
this  conclusion  it  discussed  at  length  its  conception  of  the  phrase  ' '  oc- 
cupational disease"  and  the  elements  that  should  be  taken  into  con- 
sideration. It  started  with  the  assumption  that  lead  poisoning  was 
an  occupational  disease,  but  pointed  out  that  whether  the  phrase  should 
be  applied  to  Roth  would  be  affected  in  part  by  his  own  occupation 
which  was  that  of  a  laborer  and  not  a  painter.  This  required  a  pre- 
liminary definition  of  occupation. 

"Occupation  has  been  defined  by  the  courts  of  this  and  other 
states  to  be  'that  particular  business,  trade,  or  calling  which 
engages  the  time  and  effort  of  an  individual.'  In  other  words — 
the  employment  in  which  one  regularly  engages  or  the  vocation 
of  one's  life. 

"A  disease  contracted  in  the  usual  and  ordinary  course  of 
events,  which  from  the  common  experience  of  humanity  is  known 
to  be  incident  to  a  particular  employment,  is  an  occupational 
disease  and  not  within  the  contemplation  of  the  Workmen's 
Compensation  Act."  (which  at  that  time  applied  only  to  a  ac- 
cidents) *  *  *  •* 

' '  In  the  construction  of  the  law  it  is  the  duty  of  a  court  to  give 
to  words  their  usual  and  ordinary  meaning.  Such  meaning  as 
they  impart  to  mankind  in  general  and  not  a  forced  or  unusual 
definition  which  may  in  its  last  analysis  be  technically  correct, 
but  wholly  at  variance  with  the  commou  understanding  of  man- 
kind. 

"Ar)ply)ng  tliis  fair  and  reasonable  interpretation  of  the  rule 
to  tliv  term  'occupational  disease'  it  follows  that  an  occupational 
disease  is  not  only  a  disease  incident  to  a  particular  occupation, 
but  that  it  is  a  disease  developed  in  the  usual  and  ordinary  man- 
ner by  T'eason  of  and  because  of  the  occupation  in  which  the  per- 
son suffering  therefrom  is  or  was  engaged  *  *  *  * 

"We  are,  therefore,  of  the  opinion  that  the  term  'occupational 
.   disease'  must  be  restricted  to  a  disease  that  is  not  only  incident 
to  an  occupation,  but  is  the  Tiatural,  usual  and  ordinary  result 
thereof;  and  should  be  held  not  to  include  one  occasioned  by  ac- 
cident or  misadventure."  ■  • 

Somewhat  similar  declarations  indicating  the  boundary  between 
occupational  disease  and  accident  are  found  in  a  number  of  cases. 
Peru  Plow  &  Wheel  Co.  v.  Indus.  Com.,  U2  N.  E.  546;  311  Rl.  216; 
Adams  v.  A.ane  White  Lead  Co.,  148  N.  W.  485-486;  182  Mich.  157.  L. 
B.  A.  1916  A  283  &  note. 

In  some  of  the  cases,  although  much  more  limited  in  number,  the 
court  has  been  called  upon  to  mark  the  boundary  between  an  oceupa- 
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tional  disease  and  a  disease  which  is  not  occupational.  Oaij  v.  Hockmg 
Coal  Co.,  184  Iowa  948;  169  N.  W.  360;  Indus.  Com.  v.  Cross,  104  Ohio 
St.  561,  136  N.  E.  233;  Schneider  on  Compensation  Law.  (2nd  Ed. 
1932),  pages  643-46. 

From  a  consideration  of  the  cases  we  are  of  the  opinion  that  the 
phrase  "occupational  disease"  has  a  distinct  significance.  It  is  neither 
an  accident  on  the  one  hand  nor  any  disease  which  may  happen  to 
arise  out  of  the  employment  on  the  other  hand.  Not  only  is  it  a 
disease  incident  to  a  particular  occupation,  but  it  is  a  disease  developed 
in  the  usual  and  customary  manner  by  reason  of  and  because  of  the 
occupation  and  carries  the  implication  that  it  is  commonly  known  to 
be  so  developed.  In  many  eases  there  is  no  difficulty  in  determining 
that  a  particular  ailment  is  an  occupational  disease  rather  than  an 
accident  or  a  general  disease,  but  an  exact  definition  in  general  terms 
which  would  mark  the  boundaries  accurately  for  aU  eases  is  impossible 
of  statement. 

Bearing  in  mind  this  distinction  between  occupational  diseases,  ac- 
cidents and  general  diseases,  it  would  seem  clear  that  we  must  limit 
any  Pennsylvania  legislation  to  occupational  diseases  as  such,  and, 
therefore,  phraseology  as  broad  as  that  appearing  in  some  of  the 
statutes  of  other  jurisdictions  in  the  United  States  would  not  be  appli- 
cable. 

The  Constitution  of  Ohio,  as  amended  in  1912,  Section  35,  Article  2, 
provided  for  a  compensation  "for  death,  injury  or  occupational  dis- 
ease." With  this  phraseology  before  it,  the  Court  determined  that  the 
word  "injury"  did  not  include  disease  and  the  phrase  "occupational 
disease"  did  not  include  general  diseases.  Indus.  Com.  v.  Cross,  104 
Ohio  St.  561,  136  N.  E.  233;  Rankel  v.  Indus.  Com.  of  Olpo,  109  Ohio 
St.  152  (1923).  'en. 

AMERICAN  ACTS  COVERING  DISEASE  OR  OCCUPATIONAL 
DISEASE  AS  A  COMPENSABLE  INJURY 

Certain  of  the  Acts  definitely  define  what  are  and  what  are  not 
occupational  diseases  by  designating  the  particular  diseases  which  are 
to  be  considered  occupational.  These  are  the  so-called  list  or  schedule 
acts  and  include  Minnesota,  New  Jersey,  New  York,  and  Ohio. 

It  should  be  noted  that  the  British  Act,  which  is  the  basic  act  for 
the  Canadian  provinces  and  for  some  of  the  State  Laws  of  this  country, 
also  includes  a  list  or  schedule  of  diseases. 

In  certain  of  the  American  jurisdictions,  diseases  are  included  as 
compensable  by  a  general  provision;  namely,  California,  Connecticut, 
District  of  Columbia,  Massachusetts,  North  Dakota,  "Wisconsin,  U.  S. 
Longshoremen  and  Harbor  Workers,  U.  S.  Civil  Employees. 
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If  we  read  the  Acts  adopted  in  these  several  jurisdictions,  it  will 
be  noted  that,  with  tlie  exception  of  Connecticut,  the  phraseology  of 
all  of  the  Acts  is  too  broad  to  be  within  the  limits  of  our  State  Con- 
stitution. , 

It  should  be  noted  that  in  Connecticut  certain  of  the  Acts  prior  to 
tiie  adoption  of  the  present  one,  contain  phraseology  too  broad  for 
Pennsylvania's  use. 

Tlu'  Wisconsin  Act  of  1919  was  phrased  so  as  to  include  occupa- 
tional diseases  as  siicli.    This  phraseology  is  appropriate  to  our  Con-, 
stitution  but  the  phraseology  of  the  "Wisconsin  Act  of  1931  would 
appear  to  be  too  broad. 

It  should  be  noted  here  that  reference  is  not  made  to  the  Territorial 
Acts  of  Hawaii,  Philippine  Islands  or  Puerto  Rico. 

The  two  former  cover  diseases  in  general  terms  and  the  latter  by 
schedule. 

It  shoiild  also  be  noted  that  Illinois  is  not  referred  to  particularly 
becaiise  of  the  somewhat  peculiar  nature  of  the  provisions. 

It  should  also  be  noted  that  the  Missouri  Act  of  1925,  page  375  as 
amended  1931,  page  382,  is  not  included  in  tJie  list.  That  Act  does 
refer  to  occupational  diseases  in  general  terms  by  providing  that 
employers  could  elect  to  include  occupational  diseases  within  the  Com- 
pensation Act  if  they  so  chose,  but  this  required  special  action  on  the 
part  of  the  employers. 

The  Kentucky  AVorkmen's  Compensation  Act  is  also  not  included  in 
the  list  above  set  fortli,  as  it  is  really  an  accident  act  pure  and  simple, 
although  it  does  purport  to  include  injuries  or  death  "due  to  inhala- 
tion in  mines  of  noxious  gas  or  smoke,  commonly  known  as  'bad  air' 
and  also  shall  include  the  injuries  or  death  due  to  the  inhalation  of 
any  kind  of  gas. " 

This  very  limited  jn-ovision  for  occupational  diseases  is  of  little 
assistance  for  comparative  pui'poses. 

II.  and  III.    Necessity  for  Appropriate  Provisions  Regulating  Pro- 
cedure in  Cases  of  Occupational  Diseases 

As  indicated,  there  is  a  very  real  difference  betAveen  occupational 
diseases  and  accidents.  This  has  been  expressed  by  the  English  House 
of  Lords  as  follows : 

"Hence,  diseases,  whicli,  when  they  attack  a  workman,  do  so  be- 
cause of  his  trade  and  incidentally  to  it  and  to  the  processes  which 
he  uses  in  it,  would  not  be  within  the  words  above  quoted  from 
the  Act  of  1897  without  further  legislation  and  could  not  be 
brought  witliin  its  fundamental  jn-inciple  merely  by  calling  them 
"accidents."    Their  peculiar  character  made  much  more  exten- 
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sive  provision  necessary.  They  come  on  gradually ;  their  first 
steps  may  not  be  perceptible  for  sometime;  their  rate  of  jiro*:'- 
ress  may  vary  widely;  they  have  their  ups  and  downs.  The 
patient  sometimes  makes  a  complete  recovery  and  sometimes  only 
an  apparent  one,  and  the  periods,  during  which  they  may  be 
quiescent  and  latent,  may  vary  greatly. 

It  is  obvious  from  the  consideration  of  this  comment  as  well  as  from 
our  understanding  of  the  subject,  that  the  procedural  framework  of 
an  act  covering  accidents  is  not  fitted  to  cover  occupational  diseases. 

In  the  ease  of  Miller  v.  American  Steel  &  Wire  Co.,  97  Atl.  345 ;  90 
Conn.  349  (1916)  the  question  arose  as  to  whether  the  "Workmen's 
Compensation  Act  passed  by  that  State  in  1913,  as  amended  in  1915, 
included  "occupational  diseases"  as  well  as  "industrial  accidents." 

"More  specifically  the  question  was  whether  the  words  'personal 
injury'  arising  out  of  and  in  the  course  of  his  employment  in  our 
(the  Connecticut)  Act  were  intended  by  the  General  _Assemb^' 
to  cover  diseases  arising  out  of  and  in  the  course  of  his  employ- 
ment. ' ' 

The  answer  depended  upon  the  construction  of  the  word  "injury." 
Diseases  were  not  mentioned  in  the  act.  In  the  course  of  its  opinion 
the  court  emphasized  that  the  act  was  appropriate  to  accidental  injury 
but  not  appropriate  to  cases  of  diseases. 

"In  the  first  place  the  causal  relation  between  diseases  and  em- 
ployment cannot  as  a  rule  be  satisfactorily  established  except  by 
expert  testimony  which  is  likely  to  be  beyond  the  reach  of  the 
Claimant****. 

If  the  General  Assembly  intended  to  include  occupational  di- 
seases in  the  act  some  way  would  doubtless  have  been  provided 
in  which  a  claimant  could  get  the  expert  evidence  to  prove  that 
the  disease  arose  out  of  the  employment. 

"There  are  difficulties  which  this  act  does  not  pretend  to  meet. 
Take  the  case  of  death  or  incapacity  resulting  from  an  occupa- 
tional disease  gradually  acquired  whi^e  at  work  for  different 
employers.  Should  the  last  employer  bear  the  M'hole  burden? 
Again,  suppose  an  employer  or  his  insurer,  undertakes  to  protect 
himself  by  having  his  workmen  inspected  at  stated  intCTvals, 
and  by  discharging  those  who  seem  likely  to  become  incapacitated 
from  diseases.  Would  not  some  provision  have  been  made  to 
prevent  the  industry  from  thus  escaping  the  burden  of  the  disease 
which  it  creates?" 

These  questions  which  were  raised  by  the  Connecticut  court  were 
entirelj^  warranted  as  is  disclosed  by  an  examination  of  the  decisions 
of  several  of  the  states  which  included  diseases  or  occupational  dis- 
eases without  providing  any  framework  of  procedure. 
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The  Supreme  Court  of  Wisconsin  in  particular,  has  time  and  again 
commented  upon  the  question.  In  the  ease  of  Wis.  Granite  Co.  v.  Ind. 
Com.  242  N.W.  191  (1932).  the  court  says:  -      •  ' 

This  appeal  presents  another  troublesome  question  arising  from 
the  necessity  of  administering  compensation  for  occupational 
diseases  under  a  law  providing  eom]:)ensation  for  industrial  ac- 
cidents. The  state  of  our  statutory  law  in  relation  to  this  sub- 
ject has  given  rise  to  numerous  troublesome  questions  as  will  be 
seen  by  reference  to  the  case  of  Zurich  General  Life  and  Accident 
In.  Co.  V.  Ind.  Com.,  203  Wis.  135;  233  N.  W.  772  and  eases 
therein  cited." 

More  recently  in  Nordherg  Mfg.  Co.  v.  Ind.  Com.  245,  N.  W.  680 
(Dec.  6,  1932)  the  Supreme  Court  of  Wisconsin,  after  discussing  one 
of  these  troublesome  cases,  concluded  with  the  following  statement: 

"We  take  this  occasion  to  emphasize  again,  as  we  have  many  times 
in  the  past,  that  the  right  of  an  employe  to  compensation  for  an 
occupational  disease  hangs  by  a  slender  thread,  in  view  of  the  very 
cursory  statutory  provisions  upon  Avhich  that  right  must  rest.  It  has 
required  no  little  judicial  ingenuity  to  save  the  right  in  many  cases 
where  the  Legislature  seemed  to  intend  compensation  to  be  paid.  It 
is  realized  full  well  here  that  most  any  time  judicial  ingenuity  will  be 
baffled,  and  there  may  come  a  time  when  a  worthy  employe  must  go 
uncompensated  because  of  the  failure  of  the  Legislature  to  grapple 
with  the  subject  in  a  specific  and  definite  way." 

Similar  difficulties  are  manifest  under  the  California  Act  as  appears 
from  a  consideration  of  Assoc.  Ind.  Corp.  v.  State  Ind.  Acc.  Com.,  June 
1932,  12  Pac.  (2d)  1075. 

An  examination  of  the  decisions  arising  under  the  acts  of  the  various 
states  which  cover  in  any  degree  occupational  diseases,  satisfied  your 
committee  that  while  the  legislature's  work  might  be  simplified  by 
merely  amending  the  Workmen's  Compensation  Act  of  1915,  so  that  the 
words  "personal  injury"  should  be  made  to  include  occupational  dis- 
eases, the  courts  would  be  put  to  the  necessity  of  writing  procedural 
rules  into  the  act  in  order  to  make  it  operative. 

As  further  comment,  it  may  be  pointed  ovit  that  in  Pennsylvania 
accidents  occurring  in  the  "course  of  employment"  are  compensable. 
The  customary  phrasing  found  in  other  statutes  covers  accidents 
"occurring  in  the  course  of  and  arising  out  of  employment."  There 
is  a  distinction  between  the  two  forms  of  expression  and  this  distinc- 
tion has  been  recognized  by  the  Pennsylvania  courts. 

Occupational  diseases  as  compensable  matters  must  be  confined  to 
those  "arising  out  of  the  employment."  It  would  seem  to  be  inadvisable 
to  amend  the  present  act  relative  to  accident  in  this  particular,  inas- 
much as  we  have  built  up  some  degree  of  understanding  of  its  meaning 
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and  it  would,  therefore,  be  necessary  in  amending  the  definition  of 
"injury"  and  "personal  injury"  appearing  in  the  "Workmen's  Com- 
pensation Act  of  1915  so  as  to  include  occupational  diseases,  to  make 
this  additional  distinction  between  accidents  and  diseases;  namely, 
that  the  first  would  be  compensable  if  occurring  in  the  course  of  the  em- 
ployment and  the  second  if  occurring  in  the  course  of  the  employment 
and  arising  out  of  the  employment. 

Your  committee  has  examined  the  acts  of  all  of  the  states  of  the 
United  States  which  have  provisions  relating  to  occupational  diseases 
and  has  attempted  to  read  all  of  the  decisions  of  the  courts  incident 
to  those  provisions.  It  is  quite  clear  in  your  committee's  judgment, 
that  those  states  which  have  attempted  to  shorten  their  legislation  by 
providing  neither  a  complete  definition  of  the  words  "occupational 
disease"  by  schedule  nor  a  framework  by  which  the  act  may  be  ad- 
ministered have  added  materially  to  the  extent  of  the  litigation  and 
to  the  burden  imposed  upon  the  courts. 

IV.    Advisability  of  all  Inclusive  Coverage  as  Against  a  List  or 

Schedule  of  Diseases 

Your  Committee  has  already  briefly  outlined  its  suggestions  on  this 
subject  and  the  following  discussion  will  indicate  in  greater  detail  the 
reasons  for  your  Committee's  opinion.  Your  Committee  is  familiar 
with  the  attitude  of  Dr.  John  B.  Andrews,  Secretary  of  the  American 
Association  for  Labor  Legislation  and  has  discussed  the  matter  with 
him.  It  has  also  read  his  article  on  the  subject  of  occupational  disease 
compensation  in  Volume  19  of  the  American  Labor  Legislation  Review 
(1929)  page  237,  together  with  a  similar  article  by  Will  J.  French  of 
the  California  Department  of  Industrial  Relations  on  occupational  dis- 
ease in  California  appearing  on  page  388  of  the  same  volume.  The 
matter  has  also  been  discussed  informally  with  Dr.  Alice  Hamilton. 
Your  Committee  appreciates  the  basis  for  the  position  taken  by  the 
three  persons  mentioned  that  occupational  disease  legislation  should 
be  general  in  coverage  in  order  not  to  discriminate  between  persons 
who  have  a  listed  occupational  disease  and  those  Avho  have  an  occupa- 
tional disease  which  is  not  listed  in  the  act  under  which  recovery  is 
provided  for. 

Your  Legal  Committee,  however,  is>  called  upon  to  discuss  the  matter 
as  a  legal  problem  and  from  that  point  of  view  it  appears  that  the 
advocates  of  the  general  coverage  have  not  accurately  considered  the 
significance  of  their  proposal. 

As  already  suggested,  certain  occupational  diseases  are  sufficiently 
well  known  as  to  cause  little  or  no  difficulty  in  determining  their 
nature,  but  if  the  disease  is  so  new  as  to  be  known  only  to  those 
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engaged  in  scientific  research  on  the  subject,  it  is  obvious  that  someone 
must  determine  whether  or  not  it  is  an  occupational  disease. 

The  advocates  of  general  coverage  would  insist  that  this  determina- 
tion be  left  to  the  Compensation  Board  and  the  courts.  The  advocates 
of  a  schedule  or  list  of  diseases  in  the  act  would  propose  that  the 
question  be  determined  by  legislation  on  the  subject. 

There  are  advantages  and  disadvantages  in  both  methods,  but  it 
seems  doubtful  to  your  Committee  whether  the  advocates  of  the  general 
coverage  really  understand  the  disadvantages  of  their  own  proposal. 

If  the  general  coverage  is  adopted  and  a  claim  is  made  based  upon 
the  contraction  of  a  disease  in  the  course  of  the  claimant's  employ- 
ment, and  the  disease  is  not  one  commonly  known  to  arise  out  of  the 
nature  of  that  employment,  expert  testimony  must  be  offered  to  estab- 
lish that  fact.  The  result  of  the  case,  in  so  far  as  the  claimant  was 
concerned,  would  depend  upon  the  character  of  the  expert  testimony, 
upon  the  credence  given  it,  upon  the  reaction  of  the  Board  and  the 
court  to  the  evidence,  both  of  the  words  used  in  the  particular  act  and 
the  phraseology  of  the  state  constitution  upon  which  the  act  was 
based. 

There  would  undoubtedly  arise  many  cases  in  which  the  testimony 
of  the  experts  would  be  conflicting  and  the  results  necessarily  uncer- 
tain. Furthermore,  such  an  act  would  leave  the  field  open  to  the 
taking  of  gamblers'  chances. 

Your  Committee  has  examined  the  laws  of  a  number  of  jurisdictions 
containing  general  coverage  provisions  and  finds  that  the  decisions  on 
those  laws  illustrate  the  difficulties  suggested  above. 

CALIFORNIA 

In  this  state  the  constitution  was  amended  in  Article  XX  Section 
21  in  1912  to  read  as  follows: 

"The  legislature  may,  by  appropriate  legislation,  create  and 
enforce  a  liability  on  the  part  of  all  employers  to  compensate 
their  employes  for  any  injury  incurred  by  the  said  employes  in 
the  course  of  their  employment  irrespective  of  the  fault  of  either 
party." 

All  California  legislation  must  be  read  in  connection  with  this  con- 
stitutional provision. 

"Section  6  of  the  Workmen's  Compensation  Act  (Stats.  1917 
page  831)  provides  that  compensation  shall  be  given  by  an  em- 
ployer 'for  any  injury  sustained  by  his  employes  arising  out 
of  and  in  the  course  of  the  employment  and  for  the  death  of  any 
such  employes  if  the  injury  shall  proximately  cause  death.'  Sub- 
division 4  of  Sec.  3  of  the  Act : 

"4.    The  term  'injury'  as  used  in  this  act  shall  include  any 
injury  or  disease  arising  out  of  the  employment.    In  ease  of 
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aggravation  of  any  disease  existing  prior  to  such  injury,  com- 
pensation shall  be  allowed  only  for  such  proportion  of  the  dis- 
ability due  to  the  aggravation  of  such  prior  disease  as  may 
reasonably  be  attributed  to  the  injury." 

The  definition  of  the  term  "injury"  was  modified  by  the  Act  of 
1919,  page  912  so  that  the  first  sentence  thereof  read  as  follows : 

"The  term  'injury'  as  used  in  this  act  shall  include  any  injury 
or  disease  arising"  out  of  the  employment  including  injuries  to 
artificial  members." 

In  this  form  the  laws  continue  down  to  date.  It  should  be  noted  m 
determining  whether  or  not  a  disease  is  within  the  act,  that  it  is  first 
necessary  to  consider  the  meaning  of  the  word  "injury"  as  used  in  the 
constitution  to  ascertain  whether  it  is  broad  enougli  to  cover  a  disease 
as  well  as  an  accident. 

As  already  noted  the  phraseology  of  the  California  act  is  broader 
than  would  be  warranted  by  the  Pennsylvania  constitution.  In  this 
state  we  are  confined  to  occupational  diseases  arising  out  of  the  em- 
ployment. 

Notwithstanding  the  broad  scope  of  the  California  act  which  would 
seem  to  simplify  the  burden  of  the  Industrial  Commission  and  of  the 
courts,  there  is  still  a  wide  field  for  speculation  and  judicial  inquiry 
as  to  what  is  or  is  not  a  "disease  arising  out  of  the  employment."  The 
manner  in  which  the  courts  and  the  Commission  have  attempted  to 
handle  this  question  is  clearly  set  forth  in  tlie  cases. 

San  Francisco  v.  Indtis.  Acc.  Com.,  183  Cal.  273;  191  Pac.  25  (1920). 
In  this  case  the  court  first  had  to  determine  whether  the  definition  of 
the  word  "injury"  was  broad  enough  to  cover  diseases.  It  decided 
that  the  word  was  sufficiently  broad.  Second,  it  had  to  decide  whether 
influenza  contracted  by  a  hospital  attendant  during  an  influenza  epi- 
demic arose  "out  of  the  employment."  In  deciding  that  it  did  so 
arise,  the  court  had  to  fall  back  upon  a  distinction  in  risk  between 
Uiat  to  which  the  general  public  was  subjected  and  that  to  which  the 
attendants  at  the  hospital  were  subjected. 

Pattiani  v.  Indus.  Acc.  Com.,  199  Cal.  596;  Pac.  (1926).  In  this 
case  there  was  a  claim  by  a  man  whose  regular  employment  was  in 
California  and  w^ho  was  sent  to  New  York  on  a  business  trip  where 
he  was  alleged  to  have  contracted  typhoid  fever.  There  was  evidence 
to  shoAV  that  there  was  an  epidemic  of  typhoid  in  New  York  City  at 
the  time.  The  majority  of  the  court  held  that  unless  it  could  be 
shown  that  the  employer  kncAV  of  the  epidemic  and  sent  his  employe 
to  New  York  City  regardless  of  that  fact,  there  could  be  no  recovery 
for  there  was  no  special  risk  other  than  that  to  which  the  general 
public  was  subjected.    The  dissenting  opinion  held  that  compensation 
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should  be  paid  inasmuch  as  the  risk  of  the  general  piiblic  should  be 
determined  by  reference  to  the  general  public  of  San  Francisco  and 
not  of  New  York  City. 

These  cases,  with  the  references  contained  therein  to  other  cases, 
are  cited  merely  to  show  that  even  with  a  coverage  as  broad  as  that 
of  California,  the  Industrial  Commission  and  the  courts  are  called 
upon  to  draw  fine  lines  between  what  is  and  what  is  not  a  compensable 
disease. 

CONNECTICUT  *^ 

The  story  of  Connecticut's  early  legislation  is  found  in  the  case  of 
Miller  v.  American  Steel  c&  Wire  Co.,  90  Conn.  349,  97  All.  345  (1916) 
which  indicates  that  the  first  compensation  act  was  passed  in  1913  and 
provided  for  compensation  for  a  "personal  injury  arising  out  of  and 
in  the  course  of  his  employment."  This  phrase  did  not  include  an 
occupational  disease  and,  therefore,  did  not  cover  a  case  of  lead 
poisoning. 

A  similar  conclusion  was  reached  in  the  case  of  Linnanee  v.  Aetna 
Brewing  Co.,  91  Conn.  158;  99  Atl.  507  (1916)  which  is  based  upon 
a  death  claim  wherein  the  pneumonia  causing  the  death  was  attributed 
to  exhaustion  due  to  the  decedent's  employment.  An  effort  was  made 
to  establish  that  this  exhaustion  was  an  injury  arising  out  of  and  in 
the  course  of  employment.  The  court  gave  a  definition  of  "injury" 
and  of  ' '  accident ' '  and  held  that  the  act  was  not  broad  enough  to  cover 
the  claim.    Compensation  was  denied. 

Thereafter  by  chapter  142,  section  1  of  the  Public  Acts  of  1919,  the 
General  Assembly  amended  Section  53-11  of  the  Workmen's  Compen- 
sation Act  by  inserting  therein  the  following: 

"If  an  injury  arises  out  of  and  in  the  course  of  an  employ- 
ment it  shall  be  no  bar  to  a  claim  for  eom])ensation  that  it  can- 
not be  located  in  point  of  time  and  place." 

This  amendment  was  held  in  the  case  of  Dupre  v.  Atlantic  Refining 
Co.,  98  Conn.  646:  120  Atl.  238  (1923)  to  represent  an  effort  to  meet 
the  objection  set  up  in  the  earlier  case  to  a  recovery  and,  therefore, 
a  case  of  pneumonia  attributed  to  arduous  labor,  over-heating  and 
exhaustion  in  the  course  of  employment,  was  compensable  as  "the 
contributing  proximate  cause  of  the  pneumonia  from  which  the  de- 
cedent died  was  the  labor  and  conditions  of  employment. " 

In  1921  chapter  306  Sections  1  and  11  there  were  further  amend- 
ments.   In  Section  11  appeared  the  following  provisions: 

"The  word  'injury'  as  the  same  is  used  in  said  chapter  shall 
be  construed  to  include  any  disease  which  is  due  to  causes 
peculiar  to  the  occupation  and  which  is  not  of  a  contagious, 
communicable  or  mental  nature." 
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This  amendment  was  under  consideration  in  the  case  of  Kovaliski  v. 
Collins  Co.,  102  Conn.  6;  128  Atl.  288  (1925).  It  was  then  held  that  a 
wet  grinder  who  contracted  pneumonoconiosis.  a  non-communicable 
disease,  which  developed  into  a  tubercular  disease  known  as  "grinders' 
consumption"  was  entitled  to  compensation  notwithstanding  the  fact 
that  the  tuberculosis  might  be  communicable. 

In  De  la  Pena  v.  Jackson's  Stone  Co.,  103  Conn.  93  (1925)  the  act 
was  extended  to  cover  the  case  of  a  man  who  died  from  influenza  which 
developed  into  lobar  pneumonia  attributed  to  the  conditions  under 
which  he  labored.  The  court  said  that  the  injury  contemplated  by 
the  act  as  amended  did  not  have  to  he  traced  to  a  definite  happening 
or  event  and  that  it  included  diseases  peculiar  to  the  occupation 
except  those  of  "contagious,  communicable  diseases"  and  fell  within 
the  scope  of  the  amendment  of  1919  and  since  they  were  not  peculiar 
to  the  employment,  the  fact  that  they  might  be  communicable  was  not 
material. 

In  1927  chapter  336  Sections  2  and  7,  the  act  was  again  amended 
so  that  it  read  as  follows : 

"The  words  'persona]  injury'  or  'injury'  as  the  same  are  used 
in  said  chapter  284,  shall  be  construed  to  include  only  acci- 
dental injury  which  may  be  detiuitely  located  as  to  the  time 
when  and  place  where  the  accideiit  occurred,  and  occupational 
disease  is  herein  delined.  The  words  " occu]!atioi:al  disease'  shall 
mean  a  disease  peculiar  to  the  occupation  in  which  the  employe 
was  engaged  and  due  to  causi'S  in  excess  of  the  ordinary  hazards 
of  employment  as  such." 

To  this  was  added  the  following  provision  : 

"A  personal  injury  shall  not  be  deemed  to  arise  out  of  the  em- 
ployment unless  causally  traceable  to  the  employment  other 
than  through  weakened  resistance  of  lowered  vitality." 

This  act  was  considered  in  the  case  of  Galuzzo  v.  State,  111  Conn.  188 
(1930).  This  was  a  claim  for  death  due  to  pneumouia  which  was  attri- 
buted to  the  reduction  of  the  man's  resistance  by  reason  of  his  occu- 
pation, similar  in  facts  to  the  De  la  Pena  case.   An  award  was  refused. 

The  Coiu-t  said  "the  amendment  of  1927  from  which  we  have  quoted, 
has  again  placed  the  definition  of  compensable  injury  where  it  was 
when  the  Linnanee  case  Avas  decided  and  the  present  case  must  rest 
upon  the  reasoning  of  that  case  rather  than  in  the  Dupre,  Kovaliski 
and  De  la  Pena  decisions. ' ' 

It  is  obvious  from  the  liistory  of  the  Connecticut  act  that  the  attempt 
to  make  it  a  general  coverage  act  by  legislative  expression  has  not 
been  entirely  satisfactory  and  has  raised  a  number  of  difficult  prob- 
lems for  the  courts  to  decide, 
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It  should  be  noted  here  again  that  certain  of  the  provisions  of  the 
changing  Connecticut  statutes  would  not  be  applicable  in  Pennsyl- 
vania inasmuch  as  we  are  confined  to  occupational  diseases. 

MASSACHUSETTS 

This  state  is  ordinarily  referred  to  as  a  general  coverage  state  for 
occupational  diseases. 

The  original  compeiisaliuu  act  was  passed  in  1!J11,  St.  1911  chapter 
7,51,  Part  II,  S'ection  1,  amended  in  1912,  chapter  571  and  in  its 
present  form  is  based  upon  the  General  Laws  of  Massachusetts  of 
1921,  chapter  152.  It  is  the  oldest  of  the  acts  in  the  United  States 
covering  occupational  diseases  in  any  form. 

The  original  act  of  1911  provided  for  compensation  for  "personal 
injury  arising  out  of  and  in  the  course  of  his  (the  employe's)  employ- 
ment." This  phraseology  is  persistent  down  to  the  present  time. 
It  is,  of  course,  necessary  for  the  courts  to  determine  the  meaning  of 
the  phrase  "personal  injury." 

In  Htirle's  Case,  317  Mass.  223  (1914)  the  question  was  raised.  In 
that  case  it  Avas  decided  that  "personal  injury"  was  broader  than 
"accident."  It  included  injuries  developing  over  a  period  of  time. 
The  facts  before  the  coiu't  related  to  an  injury  arising  from  the  in- 
halation of  gas  extending  over  a  period  of  time.  The  gas  was  emitted 
from  a  furnace  as  the  door  was  from  time  to  time  opened  and  shut. 
The  result  was  an  injury  to  the  eyes  causing  loss  of  vision.  This  was 
held  to  be  a  personal  injury  although  not  an  accident  because  not 
attributable  to  a  particular  occurrence.  The  court  suggested  that  it 
was  as  much  personal  injury  as  would  be  the  throwing  of  small  coals 
into  the  face  of  the  claimant. 

Johnson's  Case,  104  N.  E.  735  (1914).  This  was  a  case  of  lead  poison- 
ing and  was  held  to  be  a  personal  injury.  In  the  course  of  its!  decision 
the  court  remarked : 

"It  is  clear  that  personal  injury  under  our  act  includes  any 
injury  or  disease  which  arises  out  of  and  in  the  course  of  employ- 
ment. ' ' 

In  McPhee's  Case,  222  Mass.  1  (1915)  compensation  was  awarded 
a  fireman  who  inhaled  damp  smoke  and  was  drenched  by  water  and 
fire.    Lobar  pneumonia  ensued. 

A  case  such  as  the  foregoing  might  well  be  compensated  under  an 
accident  act. 

Madden'^  Case,  222  Mass.  487  (1916)  gave  compensation  for  a  strain 
to  a  weak  heart  arising  out  of  the  employment.  This  also  might  be 
Iield  an  accident. 
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In  Maggelet's  Case,  228  Mass.  57  (1917)  a  claim  was  made  by  a  cigar 
maker  who  asserted  that  he  had  suffered  a  disability  due  to  a  physical 
condition  induced  by  the  postiire  assumed  by  him  in  the  course .  of 
his  occupation.  Compensation  was  refused  by  the  court  with  the  state- 
ment "the  gradual  breaking  down  or  degeneration  of  tissues  caused 
by  long  or  laborious  work  is  not  the  result  of  'personal  injury.'  " 

Pimentall's  Case,  235  Mass.  598,  (1920)  In  this  case  another  claim 
was  made  by  a  cigar  maker  who  asserted  that  lie  was  suffering  from 
occupational  neurosis  inducing  neuralgic  pains  caused  by  the  posture 
necessai-ily  assumed  at  his  work.  Compensation  was  refused,  the  court 
pointing  out  that : 

"If  it  couM  be  held  that  the  employe  was  suffering  from  an 
occupational  disease,  still  the  Workmen's  Compensation  Act 
does  not  in  terms  include  disease.  It  cannot  be  held  to  cover 
disease  contracted  by  employes  in  the  course  of  and  arising  out 
of  their  employment." 

The  statement  made  in  Johnson's  Case,  supra,  Avas  too  broad. 

In  Sullivan's  Case,  265  Mass.  497,  (1929)  a  claim  was  made  based 
upon  an  allegation  that  the  claimant  suffered  from  pneumonoeoniosis. 
The  claimant  was  a  stone  cutter. 

The  court  decided  that  the  condition  from  which  he  suffered,  although 
known  as  "granite  cutters'  disease"  was  a  personal  injury.  This 
conclusion  was  based  upon  the  testimony  of  the  expert  who  described 
the  manner  in  which  the  disease  was  caused.  The  court  carefully 
pointed  out  that  diseases  resulting  from  employment  were  not  com- 
pensable as  such.  Nevertheless 

"In  the  case  at  bar  there  was  evidence  tending  to  show  the  tang- 
ible impact  of  particles  of  granite  upon  the  lungs  of  the  «mploye 
producing  definite  damage  to  the  body***.  It  might  have  been 
found  to  be  as  tangible  as  a  broken  bone. ' ' 

It  was,  therefore,  a  personal  injury.  In  this  connection  it  might 
be  pointed  out  that  an  Ohio  court  with  somewhat  different  constitution 
and  legal  background  refused  to  be  convinced  that  a  similar  lung  con- 
dition due  to  iron  filings  which  were  alleged  to  have  wounded  and 
injured  the  lung  substance,  constituted  an  injury.    This  court  said : 

"It  is  certainly  quite  obvious  that  plaintiff's  incapacity  resulted 
fi'om  a  disease  and  not  an  injury  for  which  payment  of  compensa- 
tion has  been  provided  by  statute." 

It  is  suggested  that  an  examination  of  the  Massachusetts  decisions 
indicate  that  a  heavy  burden  is  imposed  upon  the  courts  to  determine 
upon  the  evidence  placed  before  it  whether  or  not  a  given  condition, 
which  may  commonly  be  known  as  a  disease,  constitutes  a  personal 
injui'y  as  distinguished  from  a  disease.  The  distinction  is  fine  and 
results  in  very  subtle  statements. 
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The  Massachusetts  act  specifically  does  not  cover  occupational  dis- 
eases as  such  and  the  Massachusetts  interpretation  of  personal  injury- 
could  not  be  adopted  in  Pennsylvania  under  the  phraseology  of  our 
present  act  nor  conld  it  be  adopted  under  the  phraseology  of  our 
constitution. 

NORTH  DAKOTA 

In  this  state  by  chapter  142  laws  of  1921  and  by  chapter  222  Laws 
of  1925,  the  word  "injui-y"  includes  the  following  meaning;  "The 
term  'injury'  includes  in  addition  to  an  injury  by  accident  any  disease 
proximately  caused  by  the  employment." 

This  phraseology  as  already  suggested  is  too  broad  for  use  in  any 
Pennsylvania  Act  in  view  of  our  constitutional  provisions. 

No  court  decisions  have  been  located  interpreting  it. 

WISCONSIN 

The  last  provisions  of  the  Wisconsin  Act  passed  in  1931  include 
under  the  title  "Definitions"  the  following: 

"Injury  is  mental  or  physical  liarm  to  an  employe  and  is  ex- 
tended to  and  includes  disease  growing  out  of  and  incidental  to 
the  employment  *  *  *  'Time  of  nijury, '  'occurrence  of  injury'  or 
'date  of  injury'  is  the  date  of  the  accident  which  caused  the  in- 
jury or  the  date  when  the  disaliilitv  from  the  occupational  di- 
sease first  occurs." 

Provision  of  the  act  preceding  this  one  which  was  adopted  in  1919, 
contained  the  following: 

"The  provisions  of  Sections  (Workmen's  Comjiensation  Act) 
are  extended  so  as  to  include  in  addition  to  accidental  injuries, 
all  other  injuries  including  occupational  diseases  growing  out 
of  and  incidental  to  the  employment." 
Without  going  into  detail  relative  to  the  decisions  of  the  Wisconsin 

courts,  it  is  sufficient  to  state  that  there  has  been  extensive  litigation, 

some  of  it  at  least  attributable  to  indefiniteness  of  the  description  of 

diseases  included  within  the  act. 

It  is  questionable  whether  tlie  Wisconsin  phraseology  is  appropriate 

to  Pennsylvania  legislation  in  view  of  our  constitutional  provision. 

That  of  the  Act  of  1931  is  obviously  not  appropriate. 

FEDEEAL  LAWS 

United  States  Longshoremen's  and  Harbor  Workers  Act  provides 
that:  (44  Stat.  1424) 

"The  term  'injury'  means  accidental  injury  or  death  arising  out 
of  and  in  the  course  of  employment  and  such  occupational 
disease  or  infection  as  arises  natitrally  out  of  such  employ- 
ment *  *  *" 
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This  definitiou  is  incorporated  into  the  Compensation  Act  covering 
the  District  of  Columbia.    (Pub.  Act.  No.  419) 

In  the  ease  of  Todd  Dry  Docks  v.  Marshall,  49  Fed.  2d  621,  (1^31) 
it  was  held  to  cover  a  case  of  cerebral  spinal  meningitis  contracted  \)j 
a  longshoreman  by  infection  in  the  course  of  his  employment. 

The  Compensation  Act  covering  United  States  civil  employes,  in 
so  far  as  it  relates  to  occupational  diseases,  provides:  (Pub.  Acts. 
No.  267,  64th  Congress,  No.  241,  67th  Congress.  No.  196,  68th  Congress, 
No.  432,  69th  Congress) 

"The  term  'injury'  includes  in  addition  to  injury  by  accident, 
any  disease  proximately  caused  by  the  employment." 

None  of  these  Congressional  provisions  covering  diseases  are  apt 
expressions  for  the  Pennsylvania  Act. 

V.  Advisability  of  Column  Two — "Description  of  Process" 

The  British  Act  in  its.  schedule  contains  a  list  of  diseases  in  Column 
One  and  a  description  of  the  processes  in  which  the  diseases  cus- 
tomarily arise  in  Column  Two,  and  provides  in  Section  44  (1)  : 

"If  the  workman  at  or  immediately  before  the  date  of  such  dis- 
ablement or  suspension  as  aforesaid,  was  employed  in  any  process 
mentioned  in  the  second  column  of  the  Third  Schedule  to  this 
Act,  and  the  disease  contracted  is  the  disease  in  the  first  column 
of  that  schedule  set  opposite  the  description  of  the  process,  the 
disease,  except  where  the  certifying  surgeon  certifies  that  in  his 
opinion  the  disease  was  not  due  to  the  nature  of  the  employment, 
shall  be  deemed  to  have  been  due  to  the  nature  of  that  employ- 
ment unless  the  employer  proves  the  contrary." 

It  may  be  pointed  out  that  the  disability  must  in  point  of  time  be 
immediately  related  to  the  employment,  otherwise  the  presiunption 
does  not  arise. 

In  the  case  of  Blatehford  v.  Staddon  &  Founds,  (1927)  A.  C.  461 
the  disability  did  not  occur  until  six  months  after  the  termination  of 
employment.  Therefore,  the  presumption  did  not  arise.  It  would 
seem  to  your  legal  Committee  that  where  the  disability  occurred  while 
the  man  was  actually  employed  in  the  process  from  which  the  disease 
naturally  arose,  it  would  be  reasonable  to  assume  that  the  man's  con- 
dition was  due  to  his  employment  and  that  such  a  presumption  w^ould 
not  be  dangerous  to  the  rights  of  the  employer. 

Referring  to  the  American  Statutes  the  comment  may  be  made  that 
in  Minnesota  which  follows  the  British  statute  rather  closely,  a  pro- 
vision similar  to  that  found  in  the  British  Act  appears  as  Section  4327 
(8),  the  phraseology  being  as  follows: 

"(8)  If  the  employe  at  or  immediately  before  the  date  of  dis- 
ablement, was  employed  in  any  process  mentioned  in  the  second 
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column  of  the  schedule  of  diseases  in  subsection  (9)  of  this  sec- 
tion, and  his  disease  is  the  disease  in  the  first  column  of  such 
schedule  set  opposite  the  description  of  the  process,  the  disease 
presumptively  shall  be  deemed  to  have  been  due  to  the  nature 
of  that  employment." 

In  New  York,  which  aiso  follows  the  British  act  rather  closely,  there 
is  no  such  provision  and  in  the  cases  of  Sokal  v.  Stein  Fur  Dyeing  Co., 
216  App.  Div.  573;  216  N.Y.8.  167  (1926)  it  was  held  that  under  the 
phraseology  of  theii'  act  the  column  headed  "Description  of  Processes" 
constituted  a  limitation  upon  the  right  of  an  employe  to  recover.  The 
facts  of  the  case  indicated  that  the  employe  sulfered  from  dermatitis 
caused  by  aniline  poisoning.  It  appears  that  his  work  required  him  to 
handle  furs  after  the  same  had  been  dyed  and  it  was  in  the  course  of 
this  handling  that  the  poisoning  occurred.  It  was  held,  however,  that 
since  he  was  not  engaged  in  the  process  set  forth  in  column  two  corres- 
ponding to  the  disease  in  column  one.  he  Avas  not  entitled  to  recover. 

The  New  Jersey  Act  contains  no  process  column.  The  phraseology 
of  the  Ohio  Act,  Section  1465-68a  immediately  preceding  the  schedule 
of  diseases,  would  suggest  that  the  process  colvimn  is  restrictive  of  the 
employe's  right  to  compensation  just  as^  it  is  in  New  York  State. 

As  already  suggested  yoxu-  Committee  would  not  propose  using  the 
column  as  a,  restriction,  but  would  favor  the  British  rule  and  the  Brit- 
ish expression  of  it. 

VI.    Point  of  Time  at  Which  Rights  and  Duties  Begin 

The  phrase  used  in  the  British  act  of  1925  which  related  the  date  of 
an  occupational  disease  to  that  of  an  injury  by  accident  is  the  following : 
"The  disablement  or  suspension  shall  be  treated  as  the  happen- 
ing of  the  accident." 
The  matter  of  "suspension"  is  discussed  under  heading  No.  VII. 
The  acts  of  the  United  States  and  Canada  do  not  refer  to  suspension. 
The  Canadian  acts  all  use  the  phrase  "disablement  shall  be  treated  as 
the  happening  of  the  accident"  or  the  disablement  or  disability  shall 
be  treated  as  if  it  "were  the  happening  of  the  accident."   The  acts  of 
Illinois,  Minnesota,  and  New  York  all  provide  that  disability  or  dis- 
ablement shall  be  treated  as  the  happening  of  the  accident.    The  laws 
of  New  Jersey  and  Ohio  maintain  no  such  provision. 

The  present  Wisconsin  act,  namely,  the  act  of  1931,  provides  that : 
"  'Time  of  injury,'  'occurrence  of  injury,'  'date  of  injury'  is 
the  date  of  the  accident  which  caused  the  injury  or  the  date  when 
the  disability  from  the  occupational  disease  first  occurs." 
In  the  jurisdictions  in  which  no  specific  statutory  provision  has  been 
made  whereby  the  date  of  disability  shall  be  considered  the  date  of 
accident,  the  courts  have  established  the  rule  by  a  judicial  interpreta- 
tion. 
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In  the  case  of  TextUeather  Corp.  v.  Great  American  Indemnity  Co., 
108  N.  J.  Law  120;  156  Atl.  840  (1931)  it  was  held  that  the  time  fixed 
for  compensation  for  a  disability  or  death  occurring'  by  reason  of  an 
occupational  disease  is  when  incapacity  or  death  occurs  and  not  when 
the  poison  specified  makes  its  first  appearance. 

Prior  to  the  passage  of  the  Wisconsin  Act  of  1931,  it  had  been  held 
that  the  time  of  accident  within  the  occupational  disease  statute  is  the 
time  when  disability  first  occurs;  Zurich  General  Accident  elc.  Co.  v. 
Indus.  Com.  203  Wis.  135;  233  N.  W.  772  (1930). 

In  California,  in  the  case  of  Blanshard  v.  Indus.  Acc.  Com.  68  Cal. 
App.  65;  228  Pac.  359  (1924)  it  was  held  that  the  statute  limitations 
commenced  to  run  from  the  date  when  the  injured  employe  liad  know- 
ledge of  the  disease,  but  this  rule  was  subsequently  changed  in  the 
case  of  Assoc.  Indernn.  Corp.  v.  Indus.  Acc.  Com.,  12  Pac.  (2d)  1075i 
(1932).  In  Connecticut  a  similar  rule  was  laid  down  in  Boufsu  v.  Col- 
lins Co.,  114  Conn.  24  (1931).  In  MassachiLsetts  it  was  laid  down  as 
early  as  Johnson's  Case,  217  Mass.  388;  104  N.  E.  735  (1914)  and  fol- 
lowed in  Bergeron's  Case.  137  N.  E.  739  (1923)  and  other  eases. 

VII.    Discussion  of  Definition  of  Disability 

The  administration  of  an  occupational  disease  act  is  centered  largely 
upon  the  question  of  disability.  This  word  necessarily  has  both  a  medi- 
cal significance  and  a  significance  in  relation  to  earning  power. 

It  must  be  recognized  that  frequently  it  provides  an  uncertain  basis 
for  findings  of  fact. 

The  disability  may  come  on  by  slow  stages,  and  the  cause  may  not 
be  recognized  for  a  considerable  period  of  time. 

In  the  English  system  which  provides  for  official  medical  examina- 
tions of  workmen  engaged  in  certain  industries  the  presence  of  an  occu- 
pational disease  may  be  detected  and  a  record  made  thereof  which  rep- 
resents a  point  of  time  that  would  be  of  great  service  in  determining 
questions  related  thereto. 

The  difficulties  suggested  are  particularly  noticeable  in  connection 
with  silicosis  which  by  its  nature  begins  in  a  scarcely  detectable  way 
but  slowly  develops.  During  the  period  of  development  disability 
is  progressive,  and  the  exact  point  of  time  when  this  disability  becomes 
the  disability  recognized  by  the  act  can  readily  present  a  problem  diffi- 
cult of  solution. 

It  is  interes'ing  to  observe  the  approach  that  the  British  have  made 
to  the  handling  of  silicosis  as  an  occupational  disease.  This  is  discussed 
in  the  pamphlet  on  Occupational  Disease  Legislation  published  for  the 
American  Public  Health  Association  by  the  Chemical  Foundation,  page 
37  et  seq. 
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The  British  occupational  disease  act  of  1925  (15  and  16  George  V, 
Cap.  84)  Section  47,  gave  the  Secretary  of  State  power  to  make  a  gen- 
eral scheme  pursuant  to  which  he  published  "The  Various  Industries" 
f silicosis  scheme  of  11  December  1928,  S.  R.  &  0.  1928,  No.  975).  Your 
Committee  did  not  have  access  to  this  scheme,  but  it  appears  to  be  pub- 
lished at  considerable  length  as  a  footnote  in  the  case  of  Henry  v.  Glad- 
stone, 1931,  8.  C.  228. 

The  facts  of  that  case  indicated  one  of  the  obvious  difficulties  inci- 
dent to  silicosis.  The  employe  had  worked  for  one  employer  some 
twenty  years.  He  then  worked  with  Gladstone  from  May  6,  1929  to 
September  14,  1929,  when  he  became  totally  disabled.  Gladstone  took 
the  position  that  the  claim  ought  to  be  sent  to  the  man  who  employed 
him  for  twenty  years.  He  claimed  that  he  did  not  know  the  former 
employer  until  the  suit  was  started.  It  was  held,  however,  that  that 
was  sufficient  notice. 

Subsequent  to  1928  several  statutory  rules  and  orders  were  issued 
under  the  head  of  Statutory  Rules  and  Orders  1931,  Nos.  341,  342,  343, 
344,  345,  and  346,  also  412  and  1140  which  cover  silicosis  and  asbestosis. 

The  basis  of  administration  is  found  in  No.  341.  By  that  scheme  a 
medical  board  of  specially  qualified  medical  practitioners  was  to  be 
appointed  by  the  Secretary  of  S'ate  and  the  determination  of  the  medi- 
cal questions  involved  was  vested  in  the  board.  The  board  was  to  pro- 
vide certificates  based  upon  examinations  indicating  whether  the  death 
of  a  workman  is  due  to  an  occupational  disease ;  whether  he  is  totally 
disabled  from  the  disease ;  and  whether  though  not  totally  disabled,  he 
is  suffering  from  the  disease  to  such  a  degree  as  to  make  it  dangerous 
for  him  to  continue  work  in  the  industry  or  process  and  is,  for  that 
reason,  suspended  from,  employment. 

A  scheme  is  also  set  up  for  the  medical  examination  of  all  workmen 
employed  in  the  industries  listed  as  within  the  silicosis  scheme.  These 
examinations  can  be  periodically  made.  Where  necessary,  the  employe 
can  be  suspended  from  employment. 

No.  342  covers  mining  and  (juaj-rying  of  silica  rock,  foundries  and 
me'al  works,  getting  and  manipulation  of  granite,  potteries,  and  tin 
mines,  and  comjiensation  is  paid  wlien  the  medical  board  certifies: 

"  (1)  That  the  death  of  a  workman  has  been  caused  by  silicosis 
or  by  silicosis  accomjmnied  by  tuberculosis ;  or 
"  (2)  That  a  workman  is  totally  disabled  from  silicosis  or  from 
silicosis  accompanied  by  tuberculosis ;  or 

"(3)  That  a  workman,  thougli  not  totally  disabled,  is  suffering 
from  silicosis  or  from  silicos's  accompanied  by  tuberculosis  to. 
such  a  degree  as  to  make  it  dangerous  for  him  to  continue  work 
in  the  process,  and  is  for  that  reason  suspended  from  employ- 
ment," 
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With  this  as  a  base  the  date  of  disability  can  be  fixed  either  as  the 
date  when  the  workman  dies  or  the  date  when  he  is  certified  to  be  totally 
disabled  or  is  suspended  from  employment. 

The  amount  of  compensation  can  also  be  varied  dependent  upon  the 
certificate  of  the  medical  board. 

If  the  man  is  totally  disabled  he  may  be  paid  full  compensation.  If 
his  general  physical  capacity  for  employment  is  not  impaired,  but  he 
is  suspended  from  the  employment,  compensation  may  be  fixed  in  an 
amount  merely  sufficient  to  enable  him  to  g-et  placed  in  another  em- 
ployment. 

As  part  of  the  administration  of  the  act,  strict  medical  examinations 
are  provided  for  the  employes  and  the  duty  to  submit  to  an  examina- 
tion is  imposed  upon  the  employes  by  a  penalty  of  forfeiture  of  right 
to  compensation. 

When  an  employe  has  been  suspended  from  employment  he.  of 
course,  cannot  return  to  that  line  of  work. 

No.  343  covers  the  metal  grinding  industries;  No.  344  the  asbestos 
industry ;  No.  345  the  refractories  industries ;  No.  346  the  sandstone 
industry. 

There  are  somewhat  varying  methods  in  the  several  schemes,  but 
basically  they  all  impose  the  administration  of  the  scheme  upon  the 
medical  board.  It  is  that  board  which  is  the  final  arbiter  of  all  medical 
questions. 

No.  346,  particularly,  has  a  provision  for  a  general  compensation 
fund  which  shall  bo  maintained  by  subscriptions  paid  by  employers 
engaged  in  the  industry.  Payments  of  compensation  are  made  out  of 
the  fund.  There  is  also  a  joint  committee  representative  of  both  em- 
ployers and  workmen  witii  an  independent  chairman  to  determine  ques- 
tions of  fact  relative  to  the  award  of  compensation  and  the  amount  and 
apportionment  thereof  under  the  act. 

This  British  system  should  be  studied  carefully  in  connection  with 
any  carefully  planned  silicosis  act,  particularly  in  a  state  where  min- 
ing is  extensive  and  silicosis  undoubtedly  prevalent.  The  subject  will 
present  questions  of  extreme  intricacy,  and  flexible  machinery  adapted 
to  the  handling  both  of  silicosis  and  miners'  asthma  in  a  sensible  way 
should  be  provided. 

IX.    Liability  of  Employer  or  Insurer  for  Disability  Due  to 
Pre-Existing  Disease  or  for  Re-Occurrence  of  a  Disease 

This  heading  raises  the  principal  question  relative  to  the  construc- 
tion of  an  occupational  disease  act. 

It  should  be  noted  that  the  British  Act  gives  to  the  employe  the 
right  of  compensation  for  death  or  disease  when  "the  disease  is  due  to 
the  nature  of  any  employment  in  which  the  workman  was  employed  at 
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any  time  within  the  12  months  previoiis  to  the  date  of  the  disablement 
or  suspension. "  It  is  further  provided  that  ' '  the  compensation  shall 
be  recoverable  from  the  employer  who  last  employed  the  workman  dur- 
ing the  said  12  months  in  the  employment  to  the  nature  of  which  the 
disease  was  due." 

The  meaning  of  these  provisions  was  originally  interpreted  in  the 
case  of  Dean  v.  Rubian  Art,  Pot.  L.D.  1914,  2  K.B.,  213,  as  permitting 
the  last  employer,  notwithstanding  the  fact  that  his  business  was  of 
the  nature  to  which  the  disease  was  due,  to  defend  upon  the  ground 
that  the  employe's  disease  was  not  in  any  sense  due  to  such  employ- 
ment. 

The  question  Avas  presented  to  the  House  of  Lords  again  in  the  case  of 
Blatchford  v.  Stadclon  and  Founds  (1927)  A.C.  461,  and  it  was  then 
decided  that  the  last  employer  was  liable  for  the  full  compensation, 
regardless  of  a  defense  to  the  effect  that  his  employment  had  nothing 
to  do  with  the  disease  or  disability.  The  facts  of  the  ease  were  these : 
A  painter  claimed  compensation  from  the  defendants,  a  firm  of  build- 
ers and  decorators,  because  of  a  disability  due  to  lead  poisoning.  The 
claimant  had  been  a  painter  in  the  Navy  until  1918  and  had  contracted 
lead  poisoning.  He  was  employed  as  a  painter  in  1920  and  again  from 
the  beginning  of  1923  until  July,  1924.  In  mid-September,  1924,  he  was 
employed  for  a  month  by  Messrs.  Woollacott  &  Son.  On  October  23, 
1924  he  entered  the  defendant's  employment  and  continued  there 
until  December  12,  1924,  when  he  left  owing  to  an  illness  diagnosed 
as  heart  trouble  but  later  found  to  be  lead  poisoning.  On  July  13, 
1924,  the  certifying  surgeon  certified  that  the  man  was  suffering  from 
lead  poisoning  and  was  thereby  disabled  from  earning  his  full  wages 
at  the  Avork  at  which  he  had  been  employed.  There  being  no  date 
specified  as  the  date  of  disability  by  the  surgeon,  it  was  held  to  be  July 
13th.  The  painter  claimed  full  compensation  from  his  last  employer 
who  defended  upon  the  ground  that  the  disease  was  not  contracted 
while  the  painter  was  in  their  employ  nor  was  it  aggravated  or  ac- 
celerated during  their  employment,  although  it  appears  that  he  had 
been  employed  as  a  painter. 

The  question  at  issue  involved  an  interpretation  of  the  Act  whether 
the  defense  was  or  was  not  a  good  legal  one. 

It  was  pointed  out  that  the  Act  provided  that  the  compensation  shall 
be  recoverable  from  the  employer  who  last  employed  the  workman  dur- 
ing the  said  12  months  in  the  employment  to  the  nature  of  which  the 
disease  was  due ;  that  the  defendant  was  engaged  in  the  business  ' '  to 
the  nature  of  which  the  disease  was  due"  and  would,  therefore,  not  be 
permitted  to  show  that  the  disease  was  neither  contracted  nor  aggra- 
vated during  the  course  of  the  employment. 
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It  is  obvious  that  the  English  rule  provides  a  reasonably  accurate 
though  rough  and  ready  method  of  procedure. 

The  last  employer  pays  all  the  compensation.  His  remedy,  as  further 
provided  in  the  Act,  is  to  ascertain  from  the  workman,  or  his  depend- 
ents, the  names  of  prior  employers  and,  if  any  of  them  are  engaged 
in  the  business  to  the  nature  of  which  the  disease  is  due,  he  can  bring 
them  in  as  parties  to  the  proceedings  and  secure  from  them  a  con- 
tribution to  the  compensation  to  be  paid  and  perhaps  make  them  pay 
it  all  but,  of  course,  he  cannot  do  this  except  with  employers  who  have 
employed  claimant  within  a  period  of  12  months  prior  to  the  date  of 
disability. 

It  is  interesting  to  note  that  in  the  two  American  states.  New  York 
and  Minnesota,  Avhich  base  their  acts  upon  the  British  Act,  the  liability 
of  the  employer  is  phrased  as  follows  :  ' '  The  total  compensation  due 
shall  be  recoverable  from  the  employer  who  last  employed  the  employe 
in  the  employment  to  the  nature  of  which  the  disease  was  due  and 
in  which  it  wns  contracted.  If,  however,  such  disease  was  contracted 
while  such  employe  was  in  the  employment  of  a  prior  employer,  the 
employer  who  is  made  liable  for  the  total  compensation  *  *  *  may 
appeal  to  the  Board  from  an  apportionment  of  such  compensation 
among  the  several  employers  who  since  the  contraction  of  such  disease 
shall  have  employed  such  employe  in  the  employment  to  the  nature  of 
which  the  disease  was  due.  Such  apportionment  shall  be  proportioned 
to  the  time  such  employe  was  employed  *  *  *  "  NeAV  York  Law  1921, 
as  amended  in  1930. 

-lust  what  interpretation  has  been  put  upon  this  phraseology  your 
Committee  cannot  ascertain  from  the  court  decisions  which  are  avail- 
able, nor  does  it  know  how  the  provision  has  worked  in  practice. 

The  Minnesota  Act  which  seems  to  be  modelled  on  the  New  York  Act 
contains  the  same  provision.  The  New  York  and  the  Minnesota  Acts 
add  the  following  phrase  to  the  English  statement  of  the  law.  "and 
in  which  it  (the  disease)  was  contracted."  This  phrase  would  seem 
to  limit  the  employe  in  his  recovery  and  either  would  require  him  to 
show  that  the  disease  was  contracted  in  the  last  employment  or  would 
permit  the  employer  to  defend  upon  the  ground  that  it  was  not  so  con- 
tracted while  in  his  employment.  This  modification,  if  so  interpreted, 
constitutes  a  material  variation  from  the  British  plan.  Neither  the 
Ohio  nor  the  New  Jersey  Acts  contain  such  a  provision. 

The  Ohio  Act  provides.  Section  14fi.5-68  (a)  that  the  following 
diseases  shall  be  considered  occupational  diseases  and,  compensable  as 
such,  "when  contracted  by  an  employe  in  the  course  of  his  employ- 
ment in  which  such  employe  was  engaged  at  any  time  within  12 
months  previous  to  the  date  of  his  disablement  and  due  to  the  nature 
of  any  processes  described  herein." 
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The  New  Jersey  Act  provides  in  Section  22  (a)  for  compensation 
for  occupational  diseases  "where  the  exposure  stated  in  connection 
therewith  has  occurred  during  the  employment  and  the  disability  has 
commenced  within  five  months  after  the  termination  of  such  exposure. ' ' 
It  is  obvious  that  neither  the  Ohio  or  the  New  Jersey  Act  takes  into 
consideration  some  of  the  difficulties  that  are  bound  to  arise. 

Other  Statutory  Provisions 

In  the  statutes  of  California  appears  the  following  provision : 

"In  case  of  aggravation  of  any  disease  existing  prior  to  such  in- 
jury, compensation  shall  be  allowed  only  for  such  proportion  of 
the  disability  due  to  the  aggravation  of  such  prior  disease  as  may 
be  reasonably  attributed  to  the  injury."  (Section  3  of  the  Work- 
men's Compensation  Act  of  1917,  Statutes  of  1917,  page  831, 
as  amended  by  the  Statutes  of  1919,  page  911). 

A  provision  in  the  same  phraseology  appears  in  the  Connecticut  Act, 
Section  5223  of  the  General  Statutes  of  Connecticut  (c). 

There  have  been  several  California  decisions  interpreting  this  pro- 
vision. In  the  case  of  Blanchard  v.  Ind.  Acc.  Com.,  68  Col.  App.  65, 
228  Pac.  359  (1924)  the  claim  was  made  for  disability  known  as  Glass 
Blower's  Arm.  The  claimant  worked  for  one  employer  for  12  years, 
for  a  second  employer  for  six  months  and  for  a  third  employer  six 
months,  then  returned  to  his  second  employer  in  whose  employ  he 
became  disabled  some  40  minutes  after  undertaking  to  blow  glass. 
Some  three  or  four  years  before,  he  had  been  compelled  to  cease  work 
because  of  the  same  condition. 

In  California  the  Statute  of  Limitations  is  six  months  from  the  date 
of  the  injury.  In  this  case  the  insurance  carrier  for  the  last  employer 
made  a  payment  of  compensation  which  tolled  the  statute. 

The  court  held  that  the  statute  began  to  run  from  the  date  when 
the  disease  became  known  to  the  employe.  The  Industrial  Commis- 
sion made  an  award  and  apportioned  it  between  the  three  employers 
and  then  decided  that  the  award  could  be  recovered  only  as  to  the  last 
one,  since  no  claim  had  been  made  against  the  other  two  within  six 
months  from  the  date  of  the  injury. 

In  the  case  of  Moore  Shipbuilding  v.  Ind.  Acc.  Comm.,  70  Cal.  App. 
495,  233  Pac.  392  (1925),  it  appeared  that  the  employe  had  worked 
for  the  Moore  Shipbuilding  for  about  two  months  immediately  prior 
to  March  6,  or  7,  1924.  From  March  7  to  March  10,  1924,  he  was 
not  employed.  Then  he  entered  the  employ  of  the  General  Metals 
Supply  Co.,  in  the  same  line  of  work  as  before  and  was  disabled  by 
lead  poisoning  on  March  21,  1924.  The  Commission  made  an  award 
and  apportioned  the  liability  in  accordance  with  the  time  worked  by 
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the  employe  "under  exposure  to  lead"  and  since  tlie  employe  had 
worked  46  days  for  the  Moore  Shipbuilding  Co.  and  11  days  for  the 
General  Metals  Supply  Co.  it  was  determined  that  the  insurance 
carrier  for  the  former  company  should  be  held  liable  for  46.57%  of 
the  total  compensation  awarded. 

The  coiu't  reversed  the  action  of  the  Commission  and  annulled  the 
award  for  the  reason  that  there  was  no  evidence  of  record  to  show 
that  the  employe  had  incurred  or  had  shown  any  symptoms  of  the 
disease  while  employed  by  the  Moore  Shipbuilding  Co.  and  the  appor- 
tionment of  the  award  was  based  solely  on  conjecture. 

In  the  case  of  the  Assoc.  Idem.  Corp.  v.  Ind.  Acc.  Com.,  Cal.  Ajjp. 
12  Pac.  (2d)  1075  (1932),  the  question  arose  relative  to  the  apportion- 
ment of  the  compensation  on  an  award  as  between  two  insurance 
carriers.  The  claimant  had  a  lung  trouble  arising  from  the  breathing 
of  dust.  He  had  worked  for  the  same  employer  for  a  number  of  years 
during  which  time  he  was  exposed  to  the  dust  for  a  year  and  a  half. 
Then  he  ran  a  piunp  for  a  year  during  which  time  he  was  not  exposed 
to  dust.  Then  for  three  or  four  years  he  was  again  exposed  to  the 
dust.  He  became  conscious  of  some  difficulty  as  early  as  1927  and  in 
the  summer  of  1928  he  noticed  pains  in  his  chest.  Thereafter  he  got 
gradually  worse  and  had  to  leave  his  work  June  22,  1930  because 
of  his  condition.    He  filed  his  claim  five  months  thereafter. 

The  court  held  that  the  date  of  disability ;  namely,  June  22,  1930. 
was  the  date  of  the  injury  and  it  was  from  that  date  that  the  six  months 
limitation  should  be  calculated.  It  appeared  that  the  employer  was  in- 
sured with  the  State  Fund  to  March  26,  1928.  and  thereafter  was 
insured  by  the  Associated  Indemnity  Corp.  The  court  stated  that  the 
same  rule  should  apply  to  successive  insurers  as  was  applied  in  the 
case  of  successive  employers  and  that  the  award  should  be  apportioned 
between  the  two  insurance  carriers.  It  concluded  its  opinion  with 
the  statement  that  "There  may  be  some  difficulty  in  making  the  appor- 
tionment called  for  here,  but  if  so,  the  difficulty  is  propeidy  to  be  solved 
by  the  Commission.  We  do  not  suggest  a  solution  but  shall  leave  it 
to  the  Commission  to  settle  the  problem." 

In  Connecticut,  the  provision  of  the  law  above  referred  to  was  under 
consideration  in  the  case  of  Boufsu  v.  Collins  Co..  114  Conn.  24  (1391). 
This  also  was  a  ease  of  lung  trouble  occasioned  by  the  claimant's  em- 
ployment which  was  wet  grinding,  beginning  in  February  of  1917  and 
intermittently  thereafter  until  September,  1922,  an  aggregate  of  40 
months.  From  September,  1922,  to  July.  1924,  the  claimant  was  not 
working  for  the  defendant.  He  returned  to  the  defendant's  employ 
and  worked  at  various  time.s  at  polishing  until  September  16,  1930, 
when  he  became  disabled  by  reason  of  pneumonoconiosis  superimposed 
thereon.    During  the  period  from  1917  to  1930  the  Collins  Company 
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had  two  insurers  and  was  also,  for  a  time,  a  self-insurer.  They  all 
contested  liability.  One  of  the  propositions  advanced  was  that  the 
plaintiff  had  the  condition  well  established  prior  to  July  1,  1919, 
the  date  when  an  amendment  to  the  Act  Avas  passed,  which  made  his 
condition  compensable.  It  was,  therefore,  argued  that  no  award 
could  be  made  for  compensation  other  than  that  which  represented 
aggravation  since  July  1,  1919,  of  the  pre-existing  occupational 
disease.  The  court  held  that  the  burden  of  proof  of  that  assertion  was 
on  the  defendants  and  that  this  burden  had  not  been  met.  It  also 
suggested  that  the  apportionment  provision  of  the  Act  did  not  apply 
to  the  disease  in  question  when  that  disease  was  contracted,  developed 
and  aggravated  by  one  industry  or  business  under  employment  by  the 
same  employer  in  one  continuous  employment  or  successive  employ- 
ments. It  pointed  out  that  the  date  of  the  disability  was  the  date  of 
the  injury  and  under  the  facts  of  the  ease  the  liability  for  compensa- 
tion should  be  fixed  as  of  September  16,  1930. 

Rules  Established  By  Judicial  Decision 

In  Massachusetts,  as  already  pointed  out,  the  date  of  disability  is 
considered  equivalent  to  the  date  of  injury,  Johnson's  case,  217  Mass. 
388  (1914). 

This  rule  was  applied  in  Fslrizio's  case,  274  Mass.  352  (1931). 
The  claimant  was  siitfering  from  silicosis  contracted  over  a  period  of 
time  with  one  employer  who  had  been  covered  by  two  different  insurers. 
The  second  insurer  took  the  risk  as  of  October  17,  1929,  the  employe 
stopped  work,  due  to  disability,  on  October  30,  1929.  The  court  held 
that : 

"The  disease  was  a  progressive  one  and  had  been  growing  more 
serious  as  time  went  on,  but  the  insurer  insured  the  employes  on 
October  17,  1929,  in  their  then  condition  and  if  the  employment 
caused  the  disease  to  continue  until  finally  employe  was  incapa- 
citated, the  insurer  is  liable." 

In  Panagotopulos's  case,  276  Mass.  600,  the  facts  indicated  that  the 
claimant  was  employed  as  a  "freer"  by  a  shoe  manufacture  which  em- 
ployment lasted  for  a  number  of  years.  He  left  this  employment  July 
29,  1929.  He  was  out  of  work  two  weeks  then  worked  for  another 
shoe  manufacturing  company  for  two  weeks  and  was  again  out  of  work 
until  January  20,  1930,  when  he  worked  for  a  third  shoe  company  for 
two  weeks,  left  and  worked  for  a  fourth  shoe  company  for  a  short  time. 
He  claimed  total  disability  as  of  February  20,  1930,  dne  to  poisoning 
can.sed  by  tlie  use  of  ammonia  and  liquid  dye  polish  with  which  he  came 
in  contact  in  his  occupation.  It  appeared  that  this  condition  first  be- 
came disabling  on  or  about  July  25,  1929,  when  he  left  his  first  em- 
ployer. 
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An  award  was  made  against  the  first  employer.  This  award  was  re- 
versed upon  the  ground  that  it  appeared  that  the  condition  had  cleared 
up  before  the  second  employment  was  taken  and  that  the  employe 
had  been  warned  that  the  condition  was  likely  to  become  active  again, 
if  he  was  subjected  to  further  exposure.  The  eoui't  pointed  out  that 
the  employe  having  returned  to  the  employment  dangerous  to  him  had 
broken  the  line  of  causation  which  connected  his  condition  to  his  original 
employment.  A  similar  conclusion  was  reached  in  Corey's  and  Maloof'x 
case,  276  Mass.,  610  (1931).  In  the  first  of  these  cases,  it  appeared 
that  Corey  Avas  a  "treer"  for  16  years.  He  worked  for  one  employer 
from  some  time  in  1929  to  March  22,  1930,  there  was  then  an  outbreak 
of  dermatitis,  due  to  poisoning  caused  by  the  use  of  ammonia  and  liquid 
dye  polish.  He  worked  for  a  second  employer  September  2,  1930, 
and  shortly  after  his  hands  broke  out  again.  An  award  was  sustained 
against  the  first  employer  for  this  disability  occasioned  by  his  employ- 
ment for  the  period  between  March  22nd  and  September  2nd  but  it  was 
held  that  the  burden  of  proof  was  on  the  claimant  of  showing  that  the 
exposure  while  working  for  the  second  employer  was  not  such  a  volun- 
tary act  on  his  part  as  to  break  the  line  of  causation  between  his  injury 
and  his  incapacity  to  work  after  September  2,  1930. 

In  Wisconsin  the  courts  have  had  great  difficulty  in  settling  the  rule 
relative  to  adjusting  the  rights  between  different  employers  and  different 
insurance  carriers  in  the  case  of  a  continuing  disease,  which  finally  re- 
sults in  disability  and  of  a  recurrence  of  a  disease.  There  is  an  exten- 
sive discussion  of  the  rulings  of  the  court  on  this  complex  question  in 
the  case  of  Zurich  Gen.  Acc.  etc.  Co.  v.  Ind.  Co.,  203  Wise.  135,  233  N. 
W.  772  (1930).  In  this  case  reference  is  made  to  all  of  the  principal 
decisions  on  the  subject  and  a  rule  is  established  which  seems  to  have 
been  followed  in  the  subsequent  cases  of  Marquette  Granite  v.  Ind. 
Com.,  245  iV.W.  680  (Decembrr,  1932).  As  we  read,  the  decisions  they 
stand  for  the  general  proposition  that  the  date  of  the  injury  is  the 
date  of  the  accident. 

In  the  Zurich  case,  Anthony  Martorana,  deceased  husband  of  the 
claimant,  commenced  work  in  the  chipping  room  of  the  Falk  Corpora- 
tion in  1911.  He  continued  until  January  14,  1920.  He  then  became 
ill.  His  trouble  was  diagnosed  as  chronic  bronchitis.  He  returned  to 
work  December  8,  1921.  From  April  28,  1922,  to  September  11, 
1922,  he  was  off  sick  and  was  then  advised  that  this  trouble  was  due  to 
the  dust  in  his  employment  and  he  should  get  another  job.  He  was  trans- 
ferred at  reduced  wages.  On  October  23,  1927,  he  became  totally  and 
permanently  disabled.    He  died  January  3,  1929. 

Prior  to  July  1,  1926,  the  Zurich  Company  was  the  insurance  carrier, 
after  that  date  the  Employers  Mutual  Liability  and  Insurance  Co.  was 
on  the  risk. 
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The  Commission  found  that  the  decedent  died  of  tuberculosis  super- 
imposed on  pnenmonoconiosis.  It  made  an  award  for  partial  disablity 
from  August  21,  1923,  to  October  23,  1927,  for  total  disability  from 
October  23,  1927,  to  date  of  death  and  an  award  to  the  widow  of  death 
benefits  all  of  which  was  charg-ed  against  the  Zurich  Insurance  Co.  as 
the  employment  subsequent  to  August  21,  1923,  in  no  manner  or  de- 
gree contributed  to  the  disability. 

On  appeal  to  the  county  court  the  award  was  set  aside  on  the  ground 
that  no  notice  of  the  occupational  disease  was  given  to  the  employer  and 
hence  the  claim  was  barred  by  the  Statute  of  Limitations.  The  Supreme 
Court  in  the  case  above  cited  held  that  the  request  for  transfer  to  a  lower 
paying  job  was  sufficient  notice.  It  then  reviewed  all  of  the  decision  rela- 
tive to  tlie  (piestion  of  the  liability  for  the  payment  of  compensation  and 
finally  laid  down  the  fol'oAving  rule: 

"In  the  case  under  consideration  there  are  three  claims:  (1)  For 
permanent  total  partial  disability;  (2)  for  permanent  total  disa- 
bility; and  (3)  for  death  benetiis.  The  award  fixes  the  amount 
of  each  and  each  part  of  the  award  is  based  upon  distinct  pro- 
A'isions  of  the  compensation  act. 

( 5  j  Upon  a  full  reconsideration  of  the  entire  matter,  it  con- 
sidered that  it  should  be  held  thai  the  "time  of  accident,"  within 
the  meaning  of  the  statute  in  oceui^ational  disease  cases,  should 
be  the  time  when  the  disability  first  occurs;  that  the  employer 
in  whose  emi)loyment  the  injured  workman  is  and  the  insurance 
carrier  at  that  time  are  liable  for  the  total  consequence  due 
thereto.  So  that  if  the  end  result,  whatever  it  may  be,  is  inevi- 
tably due  to  expf)sui'e  already  complete,  that  employer  and  that 
carrier  bi'came  liab  e  accordingly.  If  the  disability  is  partial 
and  there  is  a  recovery  and  a  subsequent  disability  with  sub- 
sequent exposure,  then  it  will  be  necessaiy  for  the  commission  to 
determine  whether  the  subsequent  disability  arose  from  a  re- 
currence or  is  due  to  a  new  onset  induced  by  a  subsequent  ex- 
posure. If  it  finds  that  the  disability  is  due  to  a  new  onset,  the 
employer  and  the  carrier  on  the  risk  at  the  time  the  total  dis- 
ability manifests  itself  shall  be  liable  accordingly.  If,  however, 
there  is  no  subsequent  exposure  which  contributes  to  the  dis- 
ability and  it  is  not  a  recurrence  of  the  former  occupational  dis- 
ease, then  the  employer  in  whose  employment  the  employe  is 
when  the  recurrence  takes  place  is  not  liable  and  so  the  insur- 
ance carrier  upon  the  risk  at  that  time  is  not  liable  on  that  ac- 
count." 

From  a  reading  of  the  foregoing  decision  it  would  appear  that  in  the 
case  of  Schaefifer  v.  Inds.  Com..  185  Wis.  317 ;  201  N.  W.  396,  the  Board 
liad  undertaken  to  apportion  the  liability  according  to  the  term  of  the 
exposure,  but  the  court  had  reversed  this  action.  It  also  appears  that 
if  the  ceurt  in  the  Zurich  case  had  followed  a  prior  rule  it  would  have 
held  that  liability  for  partial  disability  was  referable  to  the  notice  of 
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August  21,  1923  and  liability  for  the  total  permanent  disability  which 
arose  on  October  23,  1927  was  referable  to  that  date.  The  liability  of 
the  insurance  carrier  should  be  determined  accordingly.  This  principle, 
however,  was  discarded  in  the  Zurich  ease. 

It  should  also  be  noted  that  the  court  was  urged  to  place  more  em- 
phasis on  the  exposure  than  upon  the  disability,  but  declined  to  follow 
such  a  suggestion. 

There  has  been  introduced  into  the  present  session  of  the  Wisconfsin 
legislature  an  amendment  which  lays  stress  upon  the  exposure.  This 
proposed  amendment  is  as  follows : 

"102.02  In  the  case  of  disease  due  to  a  single  exposure,  liability 
shall  become  fixed  as  of  the  date  of  such  exposure.  In  the  case 
of  any  other  disease,  liability  shall  become  fixed  as  of  the  last 
date  that  the  injured  employe  was  exposed  to  a  hazard  which 
contributed  to  the  development  of  such  disease.  Subject  to  the 
foregoing  rule,  intermittent  periods  of  temporary  disability 
shall  create  a  claim  separate  from  a  claim  for  any  subsequent 
disability  which  is  the  result  of  an  intervening  cause." 

It  might  further  be  commented  that  under  the  English  rule  the  date 
of  suspension,  namely,  the  transfer  from  the  one  job  to  the  other,  would 
probably  have  been  considered  as  the  significant  date  and  the  statute 
of  limitations  would  have  begun  to  run  from  that  time.  The  claimant, 
therefore,  would  have  been  barred  from  compensation  at  the  termination 
of  a  year. 

The  statutory  rviles  and  orders,  issued  by  the  British  Secretary  of 
State  pursuant  to  the  authority  given  him  under  Section  47  of  the  Act 
of  1925  and  the  Act  of  1930,  contain  interesting  provisions  as  to  the 
right  of  one  employer  to  recover  over  against  another.  The  occupa- 
tional disease  act  permits  the  last  employer  from  whom  the  compensa- 
tion is  recoverable,  namely  the  employer  who  last  employed  the  work- 
man during  the  twelve  months  prior  to  the  disability  in  the  employ- 
ment to  the  nature  of  which  the  disease  was  due,  a  right  to  recovery, 
stated  as  follows : 

"(iii)  if  the  disease  is  of  such  a  nature  as  to  be  contracted 
by  a  gradual  process,  any  other  em]iloyers  who  during  the  said 
twelve  months  employed  the  worknum  in  the  emploJ^nent  to  the 
nature  of  which  the  disease  was  due  shall  be  liable  to  make  to 
the  employer  from  whom  compensation  is  recoverable  such  con- 
tributions as,  in  default  of  agreement,  may  be  determined  in  the 
arbitration  under  this  Act  for  settling  the  amount  of  the  com- 
pensation, or,  if  the  amount  of  compensation  is  not  in  dispute, 
as  may  be  determined  by  arbitration  under  this  Act." 

The  silicosis  scheme  set  forth  in  Statutory  Rules  and  Orders  of  1931, 
No.  342,  provides  that : 
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"Any  other  employers  who  employed  the  workman  in  the 
processes  during  the  five  years  preceding  the  date  of  the  injurj- 
shall,  unless  they  had  at  the  commencement  of  this  scheme, 
ceased  to  carry  on  the  said  processes,  be  liable  to  make  to  the 
employer  from  whom  compensation  is  recoverable  such  contri- 
butions as,  in  default  of  agreement,  may  be  determined  by  arbi- 
tration under  this  scheme. ' ' 
The  interesting  part  of  this  provision  is  the  extension  of  the  period 
from  one  to  five  years  obviously  due  to  the  slow  development  of  silico- 
sis.  This  provision  is  found  running  through  all  of  the  statutory  rules 
and  orders  relating  to  silicosis. 


An  examination  of  the  statutory  rules  and  orders  issued  in  1931  by 
the  British  Secretary  of  State,  Nos.  342  to  346  inclusive,  relating  to 
compensation  for  silicosis  is  most  illuminating  in  determining  the 
function  of  a  medical  board.  These  orders  provide  for  the  appointment 
of  a  medical  board  and  make  its  certificate  relative  to  the  existence  of 
an  occupational  disease  and  the  degree  of  disability  the  real  basis  for 
the  payment  of  compensation.  What  is  more,  the  rules  provide  for  the 
medical  examination  of  employes  before  entering  the  employments 
wherein  they  will  be  exposed  to  silica  dust,  and  also  provide  for  periodic 
examinations  during  the  employment.  The  principal  function  of  the 
act,  perhaps,  should  be  preventive  rather  than  compensatory  and  this 
provision  in  the  British  act  aims  in  that  direction. 

It  is  realized  that  under  the  Pennsylvania  system  of  jurisprudence 
it  would  be  difficult,  if  not  impossible,  to  provide  for  a  medical  board 
that  could  dispose  of  questions  relating  to  occupational  disease  in  the 
informal  manner  in  which  the  British  board  probably  does.  The  action 
of  a  medical  board  in  Pennsylvania  in  so  far  as  it  affected  the  rights 
of  an  employer  and  an  employe  would  have  to  be  based  upon  a  record 
that  could  be  reviewed  by  the  courts. 

There  is  a  further  provision  in  the  rules,  issued  by  the  British  Sec- 
retary of  State,  applicable  to  the  sandstone  industry  which  gives  ex- 
pression to  the  idea  that  in  a  particular  industry  where  the  hazard  may 
be  more  than  ordinarily  great,  provision  coidd  be  made  for  the  creation 
of  a  company  to  which  would  be  paid  certain  contributions  by  all  of  the 
employers  in  the  industry,  and  out  of  this  fund  all  payments  of  com- 
pensation would  be  made.  As  an  incident  to  this  procedure  a  joint 
committee  might  be  created  consisting  of  employers  and  workmen  with 
an  independent  chairman  who  would  pass  upon  many  of  the  questions 
relating  to  the  payment  of  compensation  out  of  the  fund,  the  medical 
questions  being  decided  by  the  medical  board. 

In  a  state  such  as  Pennsylvania  the  silicosis  problem  would  be  com- 
parable with  that  of  Great  Britain  and  the  subject  should  be  handled 
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with  care  in  order  to  secure  satisfactory  results. 
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